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PART  266— ASSISTANCE  TO  STATES  FOR 
RAIL  SERVICE  ASSISTANCE  UNDER 
SECTION  5  OF  THE  DEPARTMENT  OF 
TRANSPORTATION  ACT 

Procedures  and  Requirements  Regarding 
Applications  and  Disbursements 

AGENCY:  Federal  Railroad  Adminis¬ 
tration  (“FRA”) ,  Department  of  Trans¬ 
portation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  sets  forth  proce¬ 
dures  and  requirements  of  the  Federal 
Railroad  Administrator  (“Administra¬ 
tor”)  in  connection  with  the  filing  of 
applications  with  the  FRA  for  rail  serv¬ 
ice  assistance  imder  section  5  of  the  De¬ 
partment  of  Transportation  Act  (49 
U.S.C.  1654)  (“Act”)  as  amended  by 
section  803  of  the  Railroad  Revitaliza¬ 
tion  and  Regulatory  Reform  Act  of  1976 
(“RRRRA”) . 

EFFECntVE  DATE:  February  3,  1978. 

■FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

JoAnne  McGowan,  Program  Analyst, 
Office  of  State  Assistance  Programs, 
Federal  Railroad  Administration, 
Washington,  D.C.  20590,  202-426- 

1677;  or 

Mark  Tessler,  Attorney-Advisor,  Office 
of  Chief  Counsel,  State  Rail  and  Pas¬ 
senger  Programs  Division,  Federal 
Railroad  Administration,  Washington. 
D.C.  20590,  202-426-7737,  who  are  the 
persons  principally  respwisible  for  the 
preparation  of  this  document. 

SUPPLEMENTARY  INFORMATION: 
On  August  9,  1976,  Proposed  Procedures 
and  Requirements  Regarding  Applica¬ 
tions  and  Disbursements  were  published 
In  the  Federal  Register  (21  FR  33354) 
as  proposed  Part  266  of  Title  49  of  the 
Code  of  Federal  Regulations.  The  Ad¬ 
ministrator  is  the  delegate  of  the  Secre¬ 
tary  for  all  purposes  under  subsections 
5(f)  through  5(0)  of  the  Act.  The  Ad¬ 
ministrator  has  determined,  in  accord¬ 
ance  with  the  policies  of  the  Depart¬ 
ment  of  Transportation  as  published  in 
41  FR  16200,  April  16. 1976,  that  an  eval¬ 
uation  of  the  regulatory  impact  of  these 
regulations  is  not  required.  As  stated  in 
those  policies,  an  evaluation  is  not  re¬ 
quired  if  the  grant  program  require¬ 
ment,  or  publication  of  the  proposed 
regulations  is  expressly  mandated  by 
statute.  The  Administrator  has  also  de¬ 
termined,  imder  Department  of  Trans¬ 
portation  Order  No.  5610.1B  (39  FR 
35234),  September  30,  1974,  that  proj¬ 
ects  under  these  regulations  do  not  sig¬ 
nificantly  affect  the  quality  of  the  hu¬ 
man  environment  (except  where  high¬ 
ways  or  highway-related  facilities  are 
involved  or  the  project  is  to  construct 
or  Improve  facilities  for  which  the  ac- 
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quisition  of  real  estate  is  required).  A 
negative  declaration  has  been  prepared 
pursuant  to  this  determination  and  is 
available  to  the  public  upon  request. 
Therefore,  applicants  for  financial  as¬ 
sistance  pursuant  to  this  part  are  not 
required  to  prepare  or  submit  data  on 
the  environmental  impact  of  the  proj¬ 
ects  proposed  in  the  applications,  except 

(1)  where  the  proposed  project  is  to 
construct  or  improve  facilities  which 
necessitate  the  purchase  of  real  estate, 
in  which  case  an  environmental  assess¬ 
ment  shall  be  submitted  with  the  ap¬ 
plication,  or  (2)  where  the  proposed 
project  involves  highways  or  highway- 
related  facilities,  in  which  case  the  Fed¬ 
eral  Highway  Administration  regu¬ 
lations  on  environmental  assessments 
shall  apply  (23  CFR  Part  771) . 

Section  5  of  the  Act  establishes  a  five- 
year  program  (“Section  5  Program”) 
similar  to  the  rail  service  continuation 
assistance  program  (“Title  IV  Pro¬ 
gram”)  authorized  under  section  402  of 
Title  IV  of  the  Regional  Rail  Reorgani¬ 
zation  Act  of  1973,  as  amended  (45 
U.S.C.  §  701  et  seq.)  (“Rail  Act”) ,  The 
Section  5  Program  provides  financial  as¬ 
sistance  to  States  for  rail  freight  assist¬ 
ance  programs  that  are  designed  to 
cover: 

(1)  The  cost  of  rail  service  continua¬ 
tion  pasunents; 

(2)  The  cost  of  purchasing  a  line  of 
railroad  or  other  rail  properties  to  main¬ 
tain  existing  or  provide  for  future  rail 
service; 

(3)  The  cost  of  rehabilitating  and  im¬ 
proving  rail  properties  on  a  line  of  rail¬ 
road  to  the  extent  necessary  to  permit 
adequate  and  efficient  rail  freight  serv¬ 
ice  on  such  line;  and 

(4)  The  cost  of  reducing  the  costs  of 
lost  rail  service  in  a  manner  less  expen¬ 
sive  than  continuing  rail  service. 

For  the  period  from  July  1,  1976,  to 
April  1, 1978,  section  5  of  the  Act  author¬ 
izes  rail  service  assistance  to  States  out¬ 
side  the  Northeast  and  Midwest  Region 
as  defined  by  the  Rail  Act.  Beginning 
April  2,  1978,  the  Section  5  Program  will 
extend  to  all  States  pursuant  to  the  ex¬ 
panded  eligibility  provisions  of  section 
5(n)  of  the  Act. 

Discussion  of  Major  Comments 

Interested  persons  were  invited  to  par¬ 
ticipate  in  this  rulemaking  by  submit¬ 
ting  written  comments  to  the  FRA.  The 
public  docket  on  this  rulemaking  con¬ 
tains  correspondence  from  22  commenta¬ 
tors.  Many  comments  were  adopted,  in 
whole  or  in  part,  and  some  were  rejected. 
The  significant  issues  are  discussed  in  the 
following  paragraphs.  Due  to  various  ad¬ 
ditions  and  deletions,  section  numbers 
may  have  changed  from  those  used  in  the 
proposed  rules.  References  in  this  pre¬ 
amble  refer  to  the  revised  section  num¬ 
bers. 

5  266.1.  One  comment  suggested  that 
the  definition  of  “planning  assistance”  be 
amended  to  Include  planning  assistance 
costs  incurred  in  revising  or  amending 
the  original  State  Rail  Plan.  This  was 
intended  in  the  original  definition  and  it 
has  been  changed  to  clarify  this. 


§  266.5(d).  Several  of  the  comments 
received  recommended  that  the  FRA 
clarify  the  scope  of  “substitute  service 
assistance”  to  be  provided  pursuant  to 
section  5(f)  (4)  of  the  Act.  This  section 
provides  for  rail  freight  assistance  pro¬ 
grams  designed  to  cover  the  cost  of 
reducing  the  costs  of  lost  rail  service 
in  a  manner  less  expensive  than  con¬ 
tinuing  rail  service.  It  was  suggested 
that  both  the  relocation  of  shippers  lo¬ 
cated  on  eligible  lines  and  operating 
subsidies  for  use  of  nonrail  freight 
transportation  be  included  as  eligible  as¬ 
sistance  programs.  The  FRA  recognizes 
the  apparent  eligibility  of  programs  of 
this  type.  However,  because  the  question 
of  substitute  service  assistance  was  not 
widely  addressed  in  either  the  proposed 
regulations  or  in  the  comments  received, 
more  information  and  discussion  of  the 
subject  Is  felt  to  be  necessary  before 
specific  regulations  governing  such  pro¬ 
grams  are  established. 

Therefore,  comments  and  suggestions 
regarding  the  scope  and  eligibility  re¬ 
quirements  of  substitute  service  assist¬ 
ance  will  be  solicited  by  an  advance  no¬ 
tice  of  proposed  rulemaking  to  be  pub¬ 
lished  hi  the  Federal  Register  in  the 
near  future.  Until  such  specific  regula¬ 
tions  are  issued,  applications  will  be 
handled  on  a  case-by-case  basis. 

§  266.7(b).  Many  commentators  have 
stated  that  eligible  mileage  should  not 
be  limited  solely  to  lines  of  railroad  for 
which  the  Commission  has  found  that 
the  public  convenience  and  necessity  per¬ 
mit  the  abandonment  of,  or  the  discon¬ 
tinuance  of  service  on  such  line.  They 
suggested  that  marginal  lines  which 
might  in  the  future  be  the  subject  of 
abandonment  petitions  be  included  as 
eligible  mileage.  The  determination  as 
to  what  constitutes  eligible  mileage  is 
governed  by  sections  5  (h)  and  (k)  of 
the  Act.  Those  statutory  provisions  can¬ 
not  be  modified  or  waived  by  the  Admin¬ 
istrator. 

§  266.9.  This  section  has  been  expanded 
to  clarify  the  available  sources  of  funds 
which  may  comprise  the  State  share  of 
the  costs  of  providing  rail  service  assist¬ 
ance  imder  section  5(g)  of  the  Act.  Such 
costs  may  be  provided  through  in-kind 
benefits  such  as  forgiveness  of  taxes, 
trackage  rights,  and  facilities  which 
would  not  otherwise  be  provided.  Stand¬ 
ards  and  procedures  regarding  in-kind 
benefits  shall  be  governed  by  49  CFR 
Part  267. 

§  266.11.  This  section  has  been  revised 
to  clarify  that  costs  may  be  incurred 
prior  to  the  date  of  the  execution  of  the 
grant  agreement  only  under  specified  cir¬ 
cumstances  and  only  with  the  prior  writ¬ 
ten  approval  of  the  Administrator. 

§  266.13.  This  section  has  been  revised 
to  provide  for  an  allocation  of  fimds  as 
of  April  2,  1978,  the  date  on  which  the 
Title  IV  program  merges  into  the  Sec¬ 
tion  5  Program.  On  that  date,  appropri¬ 
ated  sums  transferred  into  the  program 
by  section  5  (o)  of  the  Act  are  allocated  to 
all  States.  Additionally,  funds  appropri¬ 
ated  to  the  Section  5  Program  for  fiscal 
year  1978  and  which  are  not  the  subject 
of  a  grant  agreement  executed  by  both 
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parties  by  April  2,  1978,  are  reallocated 
among  the  o^er  States.  On  that  date,  all 
mileage  eligible  for  rail  service  assistance 
under  the  Title  IV  Program  will  also  be 
eligible  imder  the  Section  5  Program. 
This  section  has  therefore  been  revised 
to  reflect  that  merger  and  the  increased 
eligible  mileage  resulting  from  it.  In 
addition,  the  requirement  of  an  annual 
certiflcation  by  the  Governor  that  each 
line  is  suitable  for  rail  freight  service  has 
been  deleted  with  the  view  that  the  statu¬ 
tory  five-year  Federal  assistance  limita¬ 
tion  contained  in  section  5(k)  (2)  pro¬ 
vides  sufficient  safeguards  as  intended  by 
Congress. 

Subsection  266.13(c)  governs  all  real- 
locations  except  the  reallocation  occur- 
ing  as  of  the  merger  date  (April  2, 1978) . 
This  subsection  provides  for  reallocation 
of  funds  which  are  in  excess  of  a  State’s 
certified  program  of  projects.  The  pro¬ 
gram  of  projects  is  based  on  those  proj¬ 
ects  for  which  the  State  intends  to  sub¬ 
mit  specific  project  applications  during 
the  program  period.  Reallocation  based 
on  the  program  of  projects  will  enable  a 
State  to  plan  for,  and  retain  funding 
for,  the  assistance  of  lines  which  it  rea¬ 
sonably  expects  will  become  eligible  diu-- 
ing  the  ensuing  fiscal  year. 

For  fiscal  year  1978,  there  will  be  a  re¬ 
allocation  of  funds' distributed  as  of  April 
2,  1978,  as  a  result  of  the  merger  of  the 
Section  5  and  Title  IV  Programs.  This 
reallocation  will  be  based  on  (1)  a  pro¬ 
gram  of  projects  submitted  prior  to  May 
1, 1978,  by  the  States  in  the  original  Sec¬ 
tion  5  Program  and  (2)  a  program  of 
projects  which  will  be  submitted  by  May 
1,  1978,  by  States  eligible  due  to  the  ter¬ 
mination  of  the  Title  IV  Program  and 
which  will  cover  the  period  from  the  date 
of  submission  through  September  30, 
1978. 

States  should  be  aware  that  §  266.17 
contains  provisions  for  amending  a  pro¬ 
gram  of  projects  and  thus  programs  of 
projects  submitted  early  in  the  fiscal  year 
can  be  updated  prior  to  the  fiscal  year 
1978  reallocation. 

This  section  has  also  been  revised  to 
prevent  administrative  bottlenecks  sim¬ 
ilar  to  those  which  have  occurred  under 
the  September  30  reallocation  deadline 
of  the  'ntle  rv  Program  (49  CFR  255.7 
(d)(3)).  The  September  30  reallocation 
resulted  in  placing  a  paperwork  burden 
on  both  the  States  and  FRA  with  all 
parties  rushing  to  complete  the  necessary 
work  on  applications  and  grants  before 
the  close  of  the  fiscal  year.  To  eliminate 
this  burden,  the  September  30  realloca¬ 
tion  has  not  been  incorporated  into  these 
regulations.  Instead,  reallocations,  in  ad¬ 
dition  to  those  mentioned  above,  v/ill  take 
place  during  the  year  only  when  neces¬ 
sary,  and  upon  written  notice  to  the 
States. 

In  a  further  effort  to  reduce  the 
burdens  on  both  the  States  and  FRA 
to  complete  the  paperwork  process  ac¬ 
cording  to  an  inflexible  timetable,  the 
annual  reallocation  and  the  1978  real- 
location  resulting  from  the  merger  of 
the  two  programs  will  be  accomplished 
as  soon  as  practicable  after  receipt  of 
th?  States’  programs  of  projects. 


§  266.15(.a) .  It  has  been  suggested  that 
the  “local  and  regional  governmental 
bodies”  referred  to  in  this  section  be 
designated  as  the  Metropolitan  Plan¬ 
ning  Organizations  in  those  areas 
where  such  bodies  exist.  The  designated 
State  agency  has  the  responsibility  im- 
der  this  section  to  establish  procedxures 
whereby  local  and  regional  govern¬ 
mental  bodies  may  review  and  comment 
on  appropriate  elements  of  the  State 
Rail  Plan.  The  FRA  expects  that  such 
review  and  comment  procedures  will  in¬ 
volve  all  affected  local  and  regional  gov¬ 
ernmental  bodies,  thereby  negating  the 
need  to  designate  a  specific  organization. 

^  266.15(c).  Many  commentators  felt 
that  the  required  contents  of  the  State 
Rail  Plan  impose  imnecessary  burdens 
upon  the  States.  Based  on  the  experience 
gained  in  administering  the  Title  rV 
Program,  in  which  the  requirements  are 
very  similar,  the  FRA  has  determined 
that  the  listed  requirements  are  the 
minimum  upon  which  a  useful  and  effec¬ 
tive  State  Rail  Plan  can  be  based.  Ad¬ 
ditionally,  experience  has  shown  that 
States  in  the  Title  TV  Program  have 
been  quite  successful  in  drafting  their 
plans  according  to  the  requirements  of 
that  program. 

One  suggestion  that  was  made  by 
many  was  that  the  specific  rail  project 
justifications  should  more  appropriate¬ 
ly  be  included  as  part  of  the  project 
application  rather  than  as  part  of  the 
State  Rail  Plan.  The  data  and  analyses 
required  as  part  of  the  State  Rail  Plan 
are  data  and  analyses  which  a  State  must 
have  in  order  to  develop  its  overall  strat¬ 
egy  for  resolving  local  rail  freight  prob¬ 
lems.  Because  this  data  Is  indispensable 
to  an  informed  decision  as  to  where  best 
to  apply  program  funds,  it  has  been  de¬ 
termined  that  it  is  appropriate  to  re¬ 
quire  the  data  prior  to  the  individual 
project  application.  It  should  be  noted 
that  pursuant  to  §  266.19(b)  (3)  of  this 
part,  exhibits  filed  with  the  State  Rail 
Plan  or  pursuant  to  a  prior  application 
need  not  be  refiled  in  a  subsequent  appli¬ 
cation  as  long  as  the  prior  filing  is  ap¬ 
propriately  referenced.  Also,  where  re¬ 
quired  data  are  available  from  secondary 
sources,  the  States  are  encomag^  to  use 
such  data  rather  than  develop  it  them¬ 
selves. 

§  266.15(c)  (3)  (vi) .  One  State  sug¬ 
gested  that  this  section,  which  requires 
the  Identification  of  projects  for  which 
a  State  wishes  to  receive  assistance  un¬ 
der  the  Act,  including,  where  practi¬ 
cable,  projects  not  yet  eligible  for  Federal 
assistance  but  expected  to  become  eli¬ 
gible  during  the  ensuing  year,  be  ex¬ 
panded  to  include  projects  expected  to 
become  eligible  during  the  life  of  the  pro¬ 
gram.  A  State  is  of  course  free  to  expand 
the  scope  of  this  section:  however,  the 
requirement  will  remain  limited  to  lines 
expected  to  become  eligible  during  the 
ensuing  year. 

§  266.15(c)  (4).  It  has  been  suggested 
that  the  requirements  of  this  section 
should  apply  to  projects  listed  in  sub¬ 
division  266.15(c)  (3)  (vi)  in  addition  to 
the  lines  or  projects  listed  in  subdivi¬ 


sions  266.15(c)(3)  (iil),  (iv)  and  (v). 
The  stated  purpose  of  this  addition  would 
be  to  include  in  the  analysis  procedure 
projects  potentially  eligible  for  assist¬ 
ance.  Such  projects  are  already  included 
in  the  scope  of  the  analysis  procediu-e  of 
this  section  because  subdivision  (3)  (vi) 
is  the  product  of  the  analysis  of  the  three 
preceding  categories.  Subdivision  (3) 

(iii)  refers  to  rail  lines  in  the  State 
which  are  eligible  for  assistance  imder 
section  5(k)  of  the  Act.  Subdivision  (3) 

(iv)  refers  to  lines  of  railroad  in  the 
State  which,  pursuant  to  section  la(5) 

(a)  of  the  Interstate  Commerce  Act,  as 
amended  (“ICA”)  and  49  CFR  1121.20 

(b)  (1)  and  (2),  are  designated  as  po¬ 
tentially  subject  to  abandonment  as  well 
as  those  which  are  anticipated  to  be  the 
subject  of  an  abandonment  or  discon¬ 
tinuance  application.  Subdivision  (3)  (v) 
refers  to  rail  freight  services  in  the 
State  for  which  abandonment  applica¬ 
tions  are  pending  before  the  Commis¬ 
sion.  Subdivisions  (3)  (iv)  and  (3)  (v) 
include  lines  which,  while  they  are  not 
yet  eligible  imder  section  5(k)  of  the  Act, 
are  potentially  eligible  due  to  the  possi¬ 
bility  of  their  abandonment  in  the  fu¬ 
ture.  Thus  reference  to  subdivision  (3) 
(vi)  in  this  section  is  not  necessary  be¬ 
cause  potentially  eligible  lines  will  be 
analyzed  pursuant  to  subdivisions  (3) 
(iv)  and  (3)  (v). 

Another  issue  regarding  lines  included 
in  subdivision  (3)  (iv) ,  lines  which  are 
designated  as  potentially  subject  to 
abandonment  as  well  as  those  which 
are  anticipated  to  be  the  subject  of  an 
abandonment  or  discontinuance  appli¬ 
cation,  involves  the  availability  of  data 
with  respect  to  these  lines.  The  Com¬ 
mission  has  issued  branch  line  accoimt- 
ing  regulations  (49  CFR  Part  1201,  Sub¬ 
part  B)  requiring  rail  carriers  to  col¬ 
lect  and  publish  cost  and  revenue  data 
for  lines  designated  as  potentially  sub¬ 
ject  to  abandonment  and  those  an¬ 
ticipated  to  be  the  subject  of  an  aban¬ 
donment  or  discontinuance  application 
within  a  specified  time  period.  Since 
the  cost  and  revenue  data  for  these  lines 
will  not  be  available  until  such  time 
as  it  is  reported  to  the  Commission 
imder  the  branch  line  accounting  regu¬ 
lations,  subsection  266.13(c)  (4)  has  been 
revised  to  require  certain  analyses  and 
information  with  respect  to  these  lines 
only  when  the  cost  and  revenue  data 
necessary  for  the  analyses  is  provided 
in  accordance  with  49  CFR  Part  1201, 
Subpart  B. 

§  266.15(c)  (6) .  The  necessity  and  ex¬ 
tent  of  public  hearings  as  part  of  a 
State’s  planning  process  w’ere  questioned 
by  several  commentators.  One  State  felt 
that  while  public  participation  in  the 
planning  process  should  be  encouraged, 
formal  public  hearings  should  not  be  re¬ 
quired  because  they  do  not  provide  an 
adequate  forum  for  the  exchange  of 
ideas.  Another  State  expressed  the  view 
that  public  hearings  should  not  be  re¬ 
quired  for  annual  updates  and  revisions. 

The  regulations  require  that  an  op¬ 
portunity  for  a  public  hearing  be  af¬ 
forded  the  public  as  one  element  of  the 
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public  participation  requirement  of  sec¬ 
tion  5(i)  (3)  (C)  of  the  Act.  It  is  intended 
that  other  methods  of  eliciting  the 
public  views  be  used  in  addition  to  pub¬ 
lic  hearings.  It  is  felt  that  the  im¬ 
portance  of  assiudng  the  public  a  voice 
in  the  planning  process  as  required  by 
the  Act  outweighs  any  possible  duplica¬ 
tion  of  time  and  energy. 

The  public  must  also  be  afforded  an 
opportunity  to  participate  in  the  selec¬ 
tion  of  projects  to  be  assisted  or  dropped 
from  the  program  due  to  developments 
occurring  between  annual  updates  of 
the  State  Rail  Plan.  For  that  reason,  the 
requirement  concerning  public  hearings 
on  the  annual  update  or  revisions  will 
be  retained. 

§  25ff. 19  (c)(9).  On  January  24,  1977, 
a  new  Part  265  of  the  Code  of  F^eral 
Regulations  was  published  in  the  Fed¬ 
eral  Register  (41  FR  4286) .  Those  regu¬ 
lations,  entitled  “Nondiscrimination  in 
Federally  Assisted  Railroad  Programs” 
(“Nondiscrimination  Regulations”) , 
Implement  section  905  of  the  RRRRA 
and  require  recipients  of  financial  as¬ 
sistance  under  the  RRRRA  and  certain 
of  their  contractors  and  subcontractors 
to  take  afBrmative  action  to  ensure  that 
minority  persons  and  minority  busi¬ 
nesses  have  a  fair  opportunity  to  par¬ 
ticipate  in  employment  and  contractual 
opportunities  which  may  result  from 
projects,  programs  and  activities  ftmded 
by  swh  assistance. 

The  certification  requirement  of 
§  266.19(c)  (9)  has  been  revised  to  in¬ 
corporate  the  Nondiscrimination  Regu- 
lati<ms.  Included  in  those  regulations  at 
49  CFR  265.11  are  deadline  requirements 
critically  important  to  the  receipt  of 
funding  approval. 

Additionally  attention  is  directed  to  28 
CFR  Part  42,  Subpart  F,  published  in 
the  Rsderal  Register  on  December  1, 
1976  (41  FR  52669).  Those  regulations, 
entitled  “Nondiscrimination;  Equal  Em¬ 
ployment  Opportunity,  Policies  and  Pr<r- 
cedures— Coordinatioa  of  Enforcement 
of  Nmidlscrimlnation  in  Federal  As¬ 
sisted  Programs”,  set  forth  minimum 
requirements  for  implementation  by  Fed¬ 
eral  agencies  of  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d-d- 
4).  TTie  Department  of  Transportaticm 
(“DOT”)  has  issued  DOT  Order  1000.2B 
Implementing  those  regulations.  FRA 
will  be  Issuing  an  order  in  the  near  fu¬ 
ture  Implem^ting  the  DOT  order. 

§  266J9(e)(5).  The  proposed  regula¬ 
tions  required  that  the  planning  work 
statement  Include  analytical  method¬ 
ology  to  be  used  in  the  planning  process. 
Such  methodology  was  to  include  con¬ 
sideration  of  the  advisory  criteria  pub¬ 
lished  by  the  Rail  Services  Planning  Of¬ 
fice  under  subsection  205(d)(3)  of  the 
Rail  Act.  Because  such  advisory  criteria 
are  required  only  under  the  Title  IV  Pro¬ 
gram,  reference  to  It  has  been  deleted 
from  this  section. 

9  266.i9(/).  This  section  has  been 
slightly  expanded  to  clarify  the  require¬ 
ments  for  appraisals  related  to  the  ac¬ 
quisition  of  rail  lines.  In  order  to  be  valid, 
appraisals  must  be  based  (m  the  extent 
of  the  pit^rty  Interest  to  be  acquiied. 


This  interest  can  only  be  determined  on 
the  basis  of  a  title  search.  Therefore,  this 
section  has  been  revised  to  require  that 
the  two  independent  valuation  appraisals 
be  based  on  the  results  of  a  title  search. 
This  section  has  also  been  clarified  to 
require  that  comparable  land  sales  be 
used  in  appraising  the  value  of  the  land 
involved.  Additionally,  a  State  Review 
Appraiser  is  required  to  review  the  two 
appraisals  and  on  the  basis  of  the  ap¬ 
praisals  establish  just  compensation. 
This  approach  is  consistent  with  that 
utilized  by  the  Federal  Highway  Admin¬ 
istration  and  will  be  useful  both  to  the 
States  and  FRA  in  evaluating  appraisals. 

This  section  also  has  been  revised  to 
incorporate  the  requirements  of  the 
Uniform  Appraisal  Standards  fw  Fed¬ 
eral  Land  Acquisitions  and  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970. 

9  266.21.  This  section  has  been  revised 
to  provide  more  detailed  instructions  re¬ 
garding  consideration  of  the  environ¬ 
mental  impact  of  projects  to  construct 
or  improve  facilities  for  which  the  ac¬ 
quisition  of  real  estate  is  required.  An  en¬ 
vironmental  assessment  is  required  of  all 
such  projects.  If  the  assessment  con¬ 
cludes  that  a  project  will  not  signifi¬ 
cantly  affect  the  quality  of  the  human 
environment  a  negative  declaratioii  to 
that  effect  is  required.  However,  if  the 
assessment  concludes  that  the  quality  of 
the  human  environment  is  significantly 
affected,  an  environmental  impact  state¬ 
ment  is  required. 

The  form  and  content  of  such  docu¬ 
ments  will  be  governed  by  FRA  Proce¬ 
dures  for  Considering  Environmental 
Impacts.  Proposed  procedures  were  pub¬ 
lished  in  the  Federal  Register  on.  Janu¬ 
ary  27.  1977  (41  FR  5171).  Until  such 
time  as  the  procedures  are  issued  in  final 
fonn.  the  proposed  procedures  should  be 
considered  an  adequate  guide  for  the 
preparation  of  the  necessary  documents. 
Copies  of  the  proposed  procedures,  and 
of  the  final  procedures  when  issued,  will 
be  made  available  to  Interested  parties 
upon  request. 

9  266.23.  This  section  has  been  revised 
to  clarify  the  situation  occurring  when 
cash  contributions  are  provided  by  the 
State  as  part  of  its  matching  share.  Tlie 
State  must  expend  a  pro-rata  share  of 
its  cash  contribution  at  the  same  rate 
that  pc^rments  of  the  Federal  share  are 
made  to  the  State.  If  the  State  ^are  is 
not  expended  at  the  same  rate  as  the 
Federal  payments  are  made,  the  Federal 
share  could  exceed  the  statutory  maxi¬ 
mum.  The  provision  or  performance  of 
In-klnd  benefits  is  governed  by  49  CFR 
Part  267. 

Also  included  in  this  section  Is  the 
requirement  that  third  par^  agreements 
must  be  executed  before  fimds  can  be 
disbursed  to  the  State  to  cover  costs  in¬ 
curred  under  such  agreements.  Addi¬ 
tionally,  at  least  30  days  mdor  to  the 
anticipated  receipt  of  advance  payments, 
the  State  must  provide  evidence  that  it 
is  eligible  to  receive  such  pasunents  pur¬ 
suant  to  Attachmoit  J  of  OfiSce  of  Man¬ 
agement  and  Budget  Circular  No.  A-102 
Revised,  published  in  the  Federal  Regis¬ 


ter  (42  FR  45828)  on  September  12, 
1977,  (“OMB  Circular  A-102”) .  This  re- 
quirem^t  is  necessary  in  order  to  provide 
sufficient  time  to  complete  reviews  and 
resolve  any  problems  which  might  delay 
disbursements  to  the  State. 

The  remaining  revisions  to  this  sec¬ 
tion  relate  to  the  information  which 
must  be  supplied  before  fimds  can  be 
disbursed  for  acquisition.  It  is  recog¬ 
nized  that  because  of  the  nature  of  the 
acquisition  process  a  State  may  not  be 
able  to  fulfill  certain  requirements,  par¬ 
ticularly  those  relating  to  title,  at  the 
time  an  application  for  assistance  is 
submitted.  Accordingly,  the  regulations 
require  that  this  essential  Information  be 
provided  before  funds  can  be  disbursed. 

9  266.25.  Clarification  was  requested 
regarding  this  section’s  record  keeping 
requlrem^its  for  audit  purposes.  This 
section  has  thus  been  revised  to  reflect 
the  record  keeping  requirements  con¬ 
tained  in  Attachment  C  of  OMB  Circu¬ 
lar  A-102. 

Unless  otherwise  required  by  statute, 
the  administrative  requirements  gov¬ 
erning  this  program  are  those  contained 
In  OMB  Circular  A-102. 

Mon. — The  Federal  Railroad  Administrator 
has  detomlned  that  this  doctiment  does  not 
contain  a  ina]<»  proposal  requiring  prepara¬ 
tion  of  an  Economic  Impact  Statement  under 
Executive  Order  11821  and  OMB  Circular  A- 
107. 

In  consideration  of  the  foregoing,  49 
CFR,  Chapter  n,  is  amended  by  adding 
a  new  Part  266  as  set  forth  below. 

Dated:  December  29,  1977. 

Robert  E.  Qallamore, 
Deputy  Administrator. 
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806,  Railroad  Revitalization  and  Regulatory 
Refwm  Act  of  1076,  00  Stat.  143;  49  CFR 
1.40(u). 

§  266.1  Definitions. 

As  used  In  this  part: 

“Acquisition”  means  the  purchase  of 
a  line  of  railroad  or  other  rail  properties 
tmder  section  5(f)(2)  of  the  Act  and 
9  266.5(b)  of  this  part. 

“Accelerated  maintenance”  means 
replacing  ties,  and  other  track  and 
structural  materials,  sufficient  function¬ 
ally  to  restore  the  existing  rail  service 
facilities  to  the  level  necessary  for  such 
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facilities  to  be  maintained  In  ccnnpllance 
with  FRA  Class  1  Track  Safety  Stand¬ 
ards. 

“Act”  means  the  Department  of 
Transportation  Act,  as  amended. 

“Administrator”  means  the  Federal 
Railroad  Administrator  or  his  or  her 
delegate. 

“Applicant”  means  the  designated 
State  agency  of  a  State  meeting  the 
requirements  of  §  266.7  of  this  part. 

“Commission”  means  the  Interstate 
Commerce  Commission. 

“Designated  State  agency”  means  the 
State  agency  designated  by  the  Governor 
under  section  5(j)  (2)  of  the  Act  and 
$  266.7(a)  (2)  of  this  part. 

“Line  of  railroad”  or  “related  project” 
means  (1)  (i)  a  line  of  railroad  with 
respect  to  which  the  Commission  has 
foimd  under  section  la  of  the  Inter¬ 
state  Commerce  Act,  as  amended, 
(“ICA”)  on  or  after  F^ruary  5,  1976, 
that  the  public  convenience  and  neces¬ 
sity  permit  the  abandonment  of,  or  the 
discontinuance  of  rail  service  thereon,  or 
(ii)  a  line  of  railroad  or  related  project 
which  was  eligible  for  assistance  imder 
Title  IV  of  the  Regional  Rail  Reor¬ 
ganization  Act,  as  amended  (“Rail 
Act”),  and  (2)  such  line  or  related  proj¬ 
ect  has  not  previously  been  the  sub¬ 
ject  of  Federal  rail  service  assistance 
under  section  5  of  the  Act  for  more  than 
five  (5)  fiscal  years. 

"Other  r?iil  properties"  means  proper¬ 
ty  or  facilities,  excluding  rolling  stock, 
related  to  a  line  of  railroad,  as  defined 
in  (h)  above. 

“Planning  assistance”  means  fimds 
granted  to  a  State  under  section  5(i)  of 
the  Act  to  meet  the  cost  of  establishing, 
implementing  and  updating  the  State’s 
Rail  Plan. 

“Planning  work  statement”  means 
the  planning  work  statement  required 
imder  f  266.19(e)  of  this  part. 

“Rail  service  assistance”  means  pay¬ 
ments  provided  for  rail  freight  assist¬ 
ance  programs  for  the  purposes  enumer¬ 
ated  in  section  5(f)  of  the  Act  and 
S  266.5  of  this  part.  As  used  in  this  part, 
such  assistance  shall  include  plaiming 
assistance  tmless  specifically  excluded. 

“Rail  service  continuation  payments” 
means  payments  which  cover  the  dif¬ 
ference  between  the  revenue  attributable 
to  a  line  of  railroad  and  the  avoid¬ 
able  costs  of  providing  rail  service  on 
such  line  of  railroad,  together  with  a 
reasonable  return  on  the  value  of  such 
line  of  railroad  and  other  rail  prop¬ 
erties  related  to  that  line  of  railroad, 
all  as  determined  in  accordance  with  49 
CFR  Part  1121  with  the  following  excep¬ 
tions:  (1)  Where  service  is  eligible  to  be 
subsidized  under  section  402(c)  (2)  (A) 
and  (B)  of  the  Rail  Act,  rail  service 
continuation  pa3rments  means  pasrments 
determined  in  accordance  with  49  CFR 
Part  1125;  and  (2)  where  service  is 
eligible  to  be  subsidized  tmder  section 
402(c)  (2)  (C)  of  the  Rail  Act,  rail  serv¬ 
ice  continuation  payments  means  pay¬ 
ments  calcTilated,  to  the  greatest  extent 
possible,  in  a  manner  consistent  with 
49  CFR  Part  1121. 


RULES  AND  REGULATIONS 

“Rehabilitation  or  improvement” 
means  replacing  ties,  and  other  track 
and  structiu^  materials,  to  the  extent 
necessary  to  permit  safe,  adequate  and 
efficient  rail  freight  service  on  a  line 
of  railroad. 

“Routine  maintenance”  means  inspec¬ 
tion  and  light  repairs,  emergency  re¬ 
pairs  and  a  planned  program  of  periodic 
maintenance  which  is  necessary  to  keep 
the  track  at  its  existing  condition  or  to 
comply  with  FRA  Class  1  Safety  Stand¬ 
ards. 

“State”  means  (1)  during  the  period 
from  February  5,  1976,  through  April  1, 
1978,  any  State  in  which  a  carrier  by 
railroad  subject  to  Part  I  of  the  ICA 
maintains  any  line  of  railroad,  except 
that  the  term  shall  not  Include  the  States 
of  Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Connecticut,  Rhode  Is¬ 
land,  New  York,  New  Jersey,  Pennsyl¬ 
vania,  Delaware,  Maryland,  Virginia, 
West  Virginia,  Ohio,  Indiana,  Michigan 
and  Illinois,  the  District  of  Columbia, 
and  that  portion  of  the  State  of  Wiscon¬ 
sin  eligible  for,  and  receiving  assistance 
pursuant  to  Commission  order  (Ex  Parte 
No.  293)  published  on  January  28,  1974 
39  FR  3605;  and  (2)  during  the  period 
following  April  1,  1978,  any  State  in 
which  a  carrier  by  railroad  subject  to 
Part  I  of  the  ICA  maintains  any  line  of 
railroad. 

“State  Rail  Plan”  means  a  current 
plan,  including  all  updates,  revisions  and 
amendments  thereto,  required  imdsr  sec¬ 
tion  5(j)  (1)  of  the  Act  and  §  266.7  of  this 
part. 

“Substitute  service  assistance”  means 
assistance  pursuant  to  section  5(f)  (4)  of 
the  Act  designed  to  reduce  the  costs  of 
lost  rail  service  in  a  manner  less  expen¬ 
sive  than  continuing  rail  service.  Such 
assistance  may  Include  the  acquisition, 
construction,  or  improvement  of  facili¬ 
ties  for  the  provision  of  substitute  freight 
transportation  services. 

§  266.3  Applicability. 

The  provisions  of  this  part  apply  to  the 
requirements  regarding  applications  for 
and  disbursement  of  financial  assistance 
for  the  development  of  State  Rail  Plans, 
for  the  continuation  of  rail  freight  serv¬ 
ices,  for  the  acquisition  or  improvement 
of  rail  properties  and  for  substitute  serv¬ 
ice  assistance  tmder  subsections  5(f) 
through  5(0)  of  the  Act  (“Section  5  Pro¬ 
gram”)  .  Compliance  with  the  provisions 
of  this  part  is  a  prerequisite  for  the  re¬ 
ceipt  of  such  financial  assistance. 

§  266.5  Purposes. 

Rail  service  assistance  is  provided  by 
the  Administrator  to  enable  an  eligible 
applicant  to  cover: 

(a)  The  cost  of  rail  service  continua¬ 
tion  payments; 

(b)  The  cost  of  purchasing  a  line  of 
railroad  or  other  rail  properties  to  main¬ 
tain  existing  or  provide  for  future  rail 
service; 

(c)  The  cost  of  rehabilitating  and  im¬ 
proving  rail  properties  on  a  line  of  rail¬ 
road  to  the  extent  necessary  to  permit 
adequate  and  efficient  raU  freight  serv¬ 
ice  (m  .such  Une; 
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(d)  The  cost  of  reducing  the  costs  of 
lost  rail  service  in  a  manner  less  expen¬ 
sive  than  continuing  rail  service; 

(e)  The  cost  of  program  operations. 
Rail  service  assistance  for  program  op¬ 
erations  shall  not  exceed  five  (5)  percent 
of  the  total  funds  granted  to  the  State 
for  the  purposes  listed  in  paragraphs  (a) 
through  (d)  of  this  section;  and 

(f)  The  cost  of  developing  a  planning 
work  statement  and  the  cost  of  estab¬ 
lishing,  implementing,  and  updating  the 
State  Rail  Plan.  Planning  assistance  is 
made  available  by  the  Administrator  in 
accordance  with  §  266.19(e)  of  this  part 
during  the  course  of  the  State  rail  plan¬ 
ning  process  and  shall  be  distributed  by 
the  Administrator  as  needed  by  the 
States.  The  amount  of  planning  assist¬ 
ance  to  which  each  State  is  entitled  is 
proportionate  to  the  amount  of  rail  serv¬ 
ice  assistance  to  which  each  State  is  en¬ 
titled  under  section  5(h)  of  tiie  Act. 
Planning  costs  constitute  a  cost  of  pro¬ 
viding  rail  service  assistance  imder  sec¬ 
tion  5(h)  of  the  Act  and  are  subject  to 
the  Federal-State  cost  sharing  provi¬ 
sions  of  that  section. 

§  266.7  Eligibility. 

(a)  State  eligibility. — (1)  Eligibility 
requirements  for  planning  assistance.  A 
State  is  eligible  to  receive  planning  as¬ 
sistance  under  section  5(i)  Of  the  Act  and 
§  266.19(e)  of  this  part  if  the  Adminis¬ 
trator  approves  in  writing  the  State’s 
application  after  determining  that: 

(D  The  State  has  submitted,  as  part  of 
its  application  for  assistance  in  accord¬ 
ance  with  §  266.19(e)  of  this  part,  a 
planning  work  statement  documenting 
the  State’s  raU  planning  process  which 
will  result  in  an  initial  or  revised  State 
Rail  Plan;  and 

(il)  The  State  has  provided  satisfac¬ 
tory  assurances,  pursuant  to  section  5 
(j)  (4)  of  the  Act,  that  it  has  or  will 
adopt  and  maintain  adequate  procedures 
for  financial  control,  accounting,  and 
performance  evaluation  in  order  to  as- 
sme  proper  use  of  Federal  funds. 

(2)  Eligibility  requirements  for  rail 
service  assistance  excluding  planning  as¬ 
sistance.  A  State  is  eligible  to  receive  rail 
service  assistance  other  Uian  planning 
assistance  under  section  5(h)  of  the  Act 
if:  ^ 

(1)  The  State  has  established  an  ade¬ 
quate  plan  for  rail  services  in  the  State 
which  (A)  meets  the  requirements  of 
§  266.15  of  this  part;  (B)  is  part  of  an 
overall  planning  process  for  all  transpor¬ 
tation  services  in  the  State;  and  (C>  in¬ 
cludes  a  suitable  process  for  updating, 
revising,  and  amending  such  plan,  and 
the  plan  as  updated,  revised  and 
amended  has  been  approved  by  the  Ad¬ 
ministrator; 

(ii)  Such  State  plan  (A)  is  adminis¬ 
tered  or  coordinated  by  a  designated 
State  agency;  and  (B)  provides  for  the 
equitable  distribution  of  resources; 

(ill)  The  State  agency  (A)  has  author¬ 
ity  and  administrative  jixrisdlction  to  de¬ 
velop,  promote,  supervise,  and  support 
safe,  adequate,  and  efficient  rail  trans¬ 
portation  services;  (B)  employs  or  will 
employ,  directly  or  Indirectly,  sufficient 
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trained  and  qualified  peisonnel,  (C) 
maintains  or  will  maintain  adequate  pro¬ 
grams  of  investigation,  research,  promo¬ 
tion,  and  development  with  providon  for 
public  participation;  and  (D)  is  desig¬ 
nated  and  directly  solely  or  in  coopera¬ 
tion  with  other  State  agencies  to  take  all 
practicable  steps  to  Improve  transporta¬ 
tion  safety  and  to  reduce  transportation- 
related  energy  utilization  and  pollution; 

(iv)  The  State  has  provided  satisfac¬ 
tory  assurances  pursuant  to  section  5(j) 

(4)  of  the  Act,  that  it  has  or  will  adopt 
and  maintain  adequate  procedures  for  fi¬ 
nancial  control,  accoimting,  and  per¬ 
formance  evaluation  in  order  to  assure 
proper  use  of  Federal  funds;  and 

(V)  The  State  complies  with  the  re¬ 
quirements  of  this  part  and  with  the 
terms  and  conditions  included  in  the 
grant  of  assistance. 

(b)  Eligible  Mileage.  A  line  of  rail¬ 
road  In  a  State  is  eligible  mileage  for 
rail  service  assistance  if  (1)  (1)  the  Com¬ 
mission  has  foimd  after  February  5, 
1976,  that  the  public  convenience  and 
necessity  permit  the  discontinuance  of 
service  on  or  abandonment  of  such  line 
pursuant  to  section  la  of  tiie  ICA,  or 
(ii)  the  line  of  railroad  or  related  proj¬ 
ect  was  eligible  for  assistance  under  Title 
IV  of  the  Rail  Act  (“Title  IV  Pro¬ 
gram”),  provided,  however,  that  such 
lines  under  subparagraph  (ii)  are  not 
eligible  hereunder  imtil  the  termination 
of  the  Title  IV  Program  pursuant  to  sec¬ 
tion  806  of  the  RRRRA;  and  (2)  sudi 
line  or  related  project  has  not  previous¬ 
ly  been  the  subject  of  Federal  rail  service 
assistance  under  section  5  of  the  Act 
for  more  than  five  (5)  fiscal  years. 

§  266.9  Foderal/Non-Fcderal  Share. 

The  Federal  share  of  the  costs  of  pro¬ 
viding  rail  service  assistance  under  sec¬ 
tion  5(h)  of  the  Act  is: 

(a)  100  percent  for  the  12-month  pe¬ 
riod  from  July  1,  1976,  to  Jime  30,  1977; 

(b)  90  percent  for  the  12-month  pe¬ 
riod  from  July  1,  1977,  to  June  30,  1978; 

(c)  80  percent  for  the  12-month  pe¬ 
riod  from  July  1, 1978,  to  June  30,  1979; 
and 

(d)  70  percent  for  the  period  from 
July  1,  1979,  to  June  30,  198L 

The  Federal  share  of  assistance  for  rail 
service  continuation  payments  (exclud¬ 
ing  accelerated  maintenance)  and  ixx>- 
gram  opmations  shall  be  determined  as 
of  the  date  the  work  is  performed.  Ute 
Federal  diare  of  assistance  other  than 
that  specified  in  the  preceding  smitence 
is  governed  by  the  date  funds  are  grant¬ 
ed  to  the  State.  For  purposes  of  this 
section,  funds  are  considered  to  be 
granted  on  the  date  that  a  grant  agree¬ 
ment  or  amendment  thereto  has  been 
executed  by  both  parties  in  accordance 
with  §  266.23(a)  of  tifis  part.  The  State 
^are  of  the  costs  of  providing  rail  serv¬ 
ice  assistance  shall  be  provided  by  the 
State  from  its  own  fimds,  or  funds  con¬ 
tributed  to  it  by  third  pa^es.  The  State 
share  may  also  be  provided  through  in- 
kind  benefits  such  as  forgiveness  of 
taxes,  trackage  rights,  and  facilities 
which  would  not  otherwise  be  provided. 
Standards  and  procedures  regarding  in- 
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kind  benefits  are  governed  by  the  provi¬ 
sions  of  49  CFR  Part  267.  The  State 
share  of  such  costs  may  not  be  aug¬ 
mented  by  any  Federal  funds,  directly  or 
indirectly,  iinless  the  funds  are  provided 
through  a  Federal  program  which  spe¬ 
cifically  authorizes  the  augmentation  of 
a  non-Federal  share  of  a  federally  sub¬ 
sidized  program  with  such  fimds. 

§  266.11  AlloH'able  cosIk. 

Allowable  planning,  program  opera¬ 
tion,  and  project  relat^  costs  shall  con¬ 
sist  of  those  costs  allowed  under  Federal 
Management  Circular  74-4  which  are 
properly  attributable  and  allocable  to 
the  work  performed.  Costs  may  only  be 
incurred  prior  to  the  date  of  the  execu¬ 
tion  of  the  grant  agreement  if  the  Ad¬ 
ministrator  determines  in  response  to  a 
written  request  by  a  State,  that  immedi¬ 
ate  action  by  a  State  is  necessary  to 
prevent  a  significant  opportunity  being 
lost,  and  the  Administrator  gives  written 
approval  prior  to  a  State  incurring  such 
costs.  Costs  incurred  prior  to  the  date  of 
the  execution  of  the  grant  agreement 
are  reimbursable  to  a  State  only  if  the 
costs  are  shown  to  have  been  incurred 
in  conformity  with  all  procedural  and 
substantive  requirements  of  the  grant 
agreement  subsequently  entered  into. 
Allowable  costs  of  third-party  contracts 
shall  be  governed  by  the  provisions  of 
41  CFR  1-15.  Project  related  costs  shall 
consist  of  those  costs  directly  attributa¬ 
ble  to  the  purpose  for  which  the  assist¬ 
ance  is  provided.  Project  related  acqui¬ 
sition  costs  shall  include  the  costs  of  the 
valuation  appraisals  required  under 
§  266.19(g)  of  this  part.  Project  related 
improvement  costs  shall  include  neces¬ 
sary  engineering  and  Inspection  costs. 
Project  related  costs  with  respect  to  the 
provision  of  rail  service  continuation 
pasments  shall  include  the  costs  of  valu¬ 
ation  appraisals  wh^  such  appraisals 
are  necessary  to  establish  the  value  of 
property  to  be  leased. 

§  266.13  Allocation  and  reallocation  of 
funds. 

(a)  Allocation,  general.  Funds  appro¬ 
priated  for  each  Federal  fiscal  year 
(“fiscal  year”)  are  allocated  for  that  fis¬ 
cal  3rear  to  each  State  in  the  ratio  which, 
as  of  the  preceding  August  1,  such  State’s 
eligible  rail  mileage  under  section  5(k) 
of  the  Act  bears  to  the  total  eligible  rail 
mileage  In  all  of  the  States.  However, 
a  State  shall  not  get  less  than  one  (1) 
percent  of  such  fxmds. 

(b)  Allocation  and  reallocation  as  of 
April  2,  1978  (merger  date).  Appropri¬ 
ated  sums  remaining  after  the  repeal  of 
section  402  of  the  Ran  Act  and  trans¬ 
ferred  into  the  Section  5  Program  by  sec¬ 
tion  5(0)  of  the  Act  are  allocated  to  all 
States  In  the  same  manner  as  in  para¬ 
graph  (a)  of  this  section.  Funds  appro¬ 
priated  to  the  Section  5  Program  for 
fiscal  year  1978,  which  are  not  the  sub¬ 
ject  of  a  grant  agreement  executed  by 
both  parties  by  April  2,  1978,  are  real¬ 
located  among  the  other  States  as  of 
that  date.  For  piu*poses  of  this  para¬ 
graph,  eligible  mileage  Is  based  on  eligi¬ 
ble  mileage  of  all  States,  Including  that 


of  the  States  imder  the  Title  IV  Pro¬ 
gram,  as  of  February  1, 1978. 

(c)  Reallocation,  general.  Funds  not 
used  or  committed  by  a  State  are  real¬ 
located  immediately,  to  the  extent  prac¬ 
ticable,  among  the  other  States.  Fimds 
are  reallocated  among  the  other  States 
in  accordance  with  the  formula  set  forth 
in  the  first  sentence  of  section  5(h)  of 
the  Act  and  on  the  basis  of  the  most 
recent  computation  of  eligible  mileage. 
For  purposes  of  this  subsection,  funds 
are  deemed  used  or  committed  if  their 
use  is  reflected  in  the  State’s  most  re¬ 
cent  certified  program  of  projects,  as 
approved  by  the  Administrator.  If  the 
Administrator  determines  that  it  will  not 
be  practicable  to  reallocate  funds  within 
30  days  of  the  date  such  programs  of 
projects  are  required  to  be  submitted, 
he  will  "o  notify  the  State  in  writing 
and  will  establish  a  new  date  for  real- 
location  of  those  funds.  When  neces¬ 
sary,  the  Administrator  will,  upon  notice 
in  writing  to  the  States,  make  additional 
reallocations  when  sufficient  imused  or 
imcommitted  funds  are  available  for 
such  purpose. 

§  266.15  Requirements  for  Stale  Rail 
Plan  for  rail  transportation  services. 

(a)  State  planning  process.  Consistent 
with  the  purposes  of  the  Act,  the  State 
Rail  Plan  required  imder  {  266.7(a)  (2) 
of  this  part  shall  be  based  on  a  compre¬ 
hensive,  coordinated  and  continuing 
planning  process  for  all  transportation 
services  in  the  State.  The  Plan  shall 
be  developed  with  opportunity  for  par¬ 
ticipation  by  those  public  and  private 
agencies  interested  in  rail  activity  in 
the  State  and  adjacent  States  where  ap¬ 
propriate.  Procedures  shall  be  estab¬ 
lished  to  provide  an  opportunity  for  a 
public  hearing  on  the  contents  of  the 
Plan  prior  to  final  adoption  of  the  Plan 
by  the  State.  Such  hearings  shall  be 
held  in  accordance  with  paragraph  (c) 
(6)  of  this  section.  Also  as  part  of  the 
planning  process,  the  designated  State 
agency  shall  establish  procedures  where¬ 
by  local  and  regional  governmental 
bodies  may  review  aM  comment  on  ap¬ 
propriate  dements  of  the  State  Rail 
Plan.  Provisions  shall  also  be  made  for 
updating,  revising,  and  amending  the 
State  Rail  Plan. 

(b)  Format  of  the  State  Rail  Plan.  All 
State  submissions  under  this  section 
shall  reasonably  conform  to  the  format 
of  this  section,  and  each  item  submitted 
in  response  to  a  requirement  of  this 
section  diall  reference  such  requirement 
by  subsection,  paragraph,  and  subpara¬ 
graph. 

(c)  Contents  of  the  State  Rail  Plan. 
Each  State  Rail  Plan  shall:  (1)  Describe 
the  planning  process  utilized  in  the  de¬ 
velopment  of  the  State  Rail  Plan,  speci- 
fsdng  the  particulars  as  to  State  rail  pol¬ 
icy  and  objectives,  data  sources,  assump¬ 
tions,  analytical  methodology,  and  other 
special  problems  or  conditions  which 
would  be  essential  to  the  understanding 
of  the  setting  in  which  the  State  Rail 
Plan  was  developed.  Ih  particular,  the 
State  shall  note  any  modlflcaticsi  of  the 
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planning  process  set  forth  in  its  planning 
work  statement. 

(2)  Contain  an  illustration  of  the  en¬ 
tire  State  rail  system  on  suitable  scale 
maps  of  the  State  highway  system  (such 
as  a  reduction  of  the  County  Highway 
Planning  Series  of  maps),  designating 
with  respect  to  each  line  listed  imder 
paragraphs  (c)(3)  (iii),  (iv),  and  (v)  of 
this  section,  including  all  lines  connect¬ 
ing  to  them: 

(i)  The  operating  carrier  or  carriers, 

(ii)  Freight  traflBc  density,  and 

(iii)  Location  of  passenger  service  on 
such  lines.  These  maps  shall  be  accom¬ 
panied  by  a  written  description  of  the 
service  provided  on  each  line,  including 
an  identification,  at  the  two  digit  level 
of  the  Standard  Transportation  Com¬ 
modity  Code,  of  commodity  types  carried 
on  each  line. 

(3)  Identify  the  following  classes  of 
rail  service  within  the  State  providing 
both  a  written  description  and  illustra¬ 
tion  of  each  category  of  service  on  ap¬ 
propriate  scale  maps: 

(i)  Lines  over  which  oversized  loads 
(high  and  wide  loads)  or  excessively 
heavy  loads  are  normally  routed  due  to 
dimension  or  weight  restrictions  on  al¬ 
ternate  routes; 

(ii)  Rail  freight  services  to  military 
installations; 

(iii)  Rail  lines  in  the  State  which  are 
eligible  for  assistance  under  section  5(k) 
of  the  Act; 

(iv)  Lines  of  railroad  in  the  State 
which  are  identified  as  potentially  sub¬ 
ject  to  abandonment  as  well  as  those 
which  are  anticipated  to  be  the  subject 
of  an  abandonment  or  discontinuance 
application  within  3  years  following  the 
date  on  which  the  system  diagram  map  is 
submitted  by  a  railroad  pursuant  to  sec¬ 
tion  la(5)(a)  of  the  ICA  and  49  CFR 
1121.20(b)  (1)  and  (2) ; 

(V)  Rail  freight  services  in  the  State 
for  which  abandonment  applications  are 
pending  before  the  Commission; 

(vi)  Projects  for  which  a  State  plans 
to  apply  for  rail  service  continuation  as¬ 
sistance,  including  where  practicable, 
projects  not  yet  eligible  for  assistance, 
but  expected  to  become  eligible  during 
the  ensuing  year  (all  projects  listed  shall 
be  from  among  those  listed  in  para¬ 
graphs  (c)  (3)  (iii) ,  (iv) ,  and  (v)  of  this 
section) ;  and 

(vii)  Rail  projects  for  which  a  State 
provides  or  plans  to  provide  assistance 
from  sources  other  than  the  Section  5 
Program,  including  the  estimated  cost  of 
each  such  project. 

(4)  Contain  with  respect  to  each  line 
or  project  listed  under  paragraplis  (c) 
(3)  (iii)  and  (v)  of  this  section  the  fol¬ 
lowing  information  and  contain  with 
respect  to  each  line  or  project  listed 
imder  paragraph  (c)  (3)  (iv)  the  follow¬ 
ing  information  to  the  extent  that  the 
cost  and  revenue  data  necessary  for  the 
development  of  this  information  is  made 
available  in  accordance  with  49  CFR 
Part  1201,  Subpart  B: 

(i)  Freight  traffic  and  characteristics 
of  shippers  on  the  line  of  railroad; 


(ii)  Revenues  derived  from  rail  freight 
services  on  each  line  and  the  cost  of 
providing  these  services; 

(iii)  A  discussion  of  the  condition  of 
the  rail  plant,  equipment,  and  facilities; 

(iv)  An  economic  and  operational 
analysis  of  present  and  future  freight 
service  needs; 

(v)  An  analysis  of  the  effects  of  aban¬ 
donment  with  respect  to  the  transporta¬ 
tion  needs  of  the  State; 

(vi)  The  relative  economic,  social,  en¬ 
vironmental,  and  energy  costs  and  bene¬ 
fits  involved  in  the  use  of  alternate  rail 
services  or  alternate  modes,  including 
costs  resulting  from  lost  jobs,  energy 
shortages,  and  the  degradation  of  the 
environment; 

(vii)  An  evaluation  of  methods  of 
achieving  economies  in  the  cost  of  rail 
service  operations  on  lines  on  which 
service  will  be  continued  including  con¬ 
solidation,  pooling,  and  joint  use  or  op¬ 
eration  of  lines,  facilities,  and  operating 
equipment; 

(viii)  The  oompetitive  or  other  effects 
on  or  by  profitable  railroads; 

(ix)  For  lines  or  projects  which  the 
State  may  consider  for  rail  banking,  a 
description  of  future  economic  potential 
such  as  development  of  fossil  fuel  re¬ 
serves  or  agricultural  production; 

(x)  A  statement  of  the  State’s  pro¬ 
jected  future  for  the  line  or  project 
upon  the  expiration  of  Federal  assist¬ 
ance  under  section  5  of  the  Act  (includ¬ 
ing  such  considerations  as;  profitability; 
State  or  shipper  subsidy:  State,  shipper, 
or  carrier  acquisition;  termination  of 
rail  service;  and,  the  substitution  of 
other  transportation) ; 

(xi)  A  detailed  description  of  alter¬ 
natives  evaluated,  including  subsidy  and 
discontinuance  or  abandonment  of  serv¬ 
ice  and  potential  for  moving  freight  by 
alternate  rail  service  or  alternate  modes, 
an  explanation  of  the  analysis  of  each 
alternative,  including  the  criteria  con¬ 
sidered  in  selecting  or  rejecting  the 
proposed  line  or  project  for  assistance 
and  identification  of  the  relative  costs 
and  benefits  of  each  alternative; 

(xii)  The  conclusion  of  the  State  as 
to  whether  or  not  the  line  or  project 
should  be  selected  for  Federal  or  State 
assistance;  and 

(xiii)  A  discussion  of  how  each  line  or 
project  selected  for  assistance  is  re¬ 
lated  to  the  criteria  established  as  part 
of  the  overall  State-  rail  planning 
process. 

(5)  Group  projects  for  which  the 
State  may  seek  assistance  (continuation 
payments,  acquisition,  rehabilitation, 
rail  banking,  rail  service  substitution)  in 
order  of  compliance  with  the  State’s 
criteria  and  goals  for  assistance  as  de¬ 
termined  under  paragraph  (c)  (4)  of  this 
section.  This  shall  be  set  forth  as  a  sum¬ 
mary  table  which  clearly  identifies  the 
location  of  the  project  and  describes  the 
type  (subsidy,  rehabilitation  to  Class 
“X”,  etc.),  estimated  amo\mt,  and  ex¬ 
pected  timing  and  duration  of  assist¬ 
ance  to  be  sought. 


(6)  Describe  the  participation  in  the 
planning  process  by  local  and  regional 
governmental  bodies,  the  railroads,  rail¬ 
road  labor,  rail  service  users,  and  the 
public  generally.  In  the  project  selection 
stage,  public  participation  should  be 
specifically  sought  regarding  each  proj¬ 
ect  described  and  analyzed  in  accord¬ 
ance  with  paragraph  (c)  (4)  of  this  sec¬ 
tion  and  regarding  the  determination  of 
which  of  these  projects  will  be  imple¬ 
mented  and  the  grouping  of  such  proj¬ 
ects  mider  paragraph  (c)  (5)  of  this 
section.  As  one  element  of  this  participa¬ 
tion,  the  State  shall  afford  an  oppor¬ 
tunity  for  a  public  hearing.  Public  no¬ 
tice  shall  be  given  (in  accordance  with 
applicable  State  law  and  practice  con¬ 
cerning  comparable  matters)  that  a 
draft  of  the  Plan  is  available  for  pub¬ 
lic  inspection  at  a  reasonable  time  in 
advance  of  the  hearing. 

(7)  A  description  of  the  overall  plan¬ 
ning  process  for  all  transportation  serv¬ 
ices  in  the  State. 

(d)  Inclusion  of  additional  informa¬ 
tion.  If  the  scope  of  the  State’s  rail 
planning  process  covers  matters  addi¬ 
tional  to  those  required  under  this  sec¬ 
tion,  the  State  shall,  where  practicable, 
include  such  additional  information  in 
its  State  Rail  Plan.  Additional  informa¬ 
tion  may  also  be  required  by  the  Ad¬ 
ministrator  to  clarify  specific  elements 
of  the  plan. 

(e)  Adoption  and  submission  of  State 
Rail  Plan.  An  original  and  nine  (9) 
copies  of  the  State  Rail  Plan,  and  any 
amendments  or  revisions,  shall  be  sub¬ 
mitted  with  a  certification  by  the  Gov¬ 
ernor,  or  by  his  or  her  delegate,  that  the 
submission  constitutes  the  State  Rail 
Plan  or  portion  thereof  established  by 
the  State  as  provided  in  section  5(j)  of 
the  Act.  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-95  Revised.  41  PR  2052  (1976).  the 
State  Rail  Plan  shall  also  be  submitted 
with  a  certification  by  the  chief  execu¬ 
tive  officer  of  the  designated  State 
agency  that  the  Governor  or  his  or  her 
delegated  agency  for  plan  coordination 
has  been  afforded  a  period  of  45  days  in 
which  to  comment  on  the  State  Rail 
Plan.  Such  submittal  shall  include  an 
original  and  nine  (9)  copies  of  either 
these  comments  or  a  statement  to  the 
effect  that  there  were  no  comments.  ’The 
State  Rail  Plan,  and  all  updates,  amend¬ 
ments  and  revisions  shall  be  submitted 
to  the  Administrator  through  the  appro¬ 
priate  Regional  Director  oL  Federal  As¬ 
sistance.  A  listing  of  the  States  and  the 
appropriate  mailing  addresses  of  the 
above  officials  is  contained  in  Appendix 
A  to  this  part.  The  FRA  will  notify  all 
affected  States  in  the  event  of  a  change 
of  address. 

(f)  Review  of  the  State  Rail  Plan.  The 
State  Rail  Plan  and  all  updates,  amend¬ 
ments  and  revisions  thereto  shall  be 
submitted  to  the  Administrator  for  re¬ 
view  and  approval  prior  to  the  filing  of 
any  application  in  which  the  applicant 
seeks  rail  service  assistance  (except 
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planning  assistance)  under  section  5  of 
the  Act.  If  the  Administrator  deter¬ 
mines  pursuant  to  section  5(j)  (5)  of  the 
Act  that  the  State  Rail  Plan  Is  not  In 
accordance  with  this  part,  he  notifies 
the  State  setting  forth  his  reasons  for 
such  determination. 

(g)  Updates,  revisions,  and  amend- 
ments  of  the  State  Rail  Plan. — il) Sub¬ 
mission.  State  Rail  Plans  shall  be  up¬ 
dated  at  least  on  an  annual  basis  but 
may  be  revised  more  frequently  at  the 
discretion  of  the  State.  The  annual  up¬ 
date  shall  be  submitted  to  FRA  no  later 
than  August  1  of  each  year.  However,  if 
a  State’s  original  State  Rail  Plan  is  sub¬ 
mitted  to  FRA  within  six  (6)  months 
prior  to  August  1,  no  update  shall  be  re¬ 
quired  for  that  year.  All  such  updates, 
revisions,  or  amendments  shall  be  adopt¬ 
ed  by  the  State  as  provided  for  in  par¬ 
agraph  (e)  of  this  section  and  shall  be 
subject  to  the  same  review,  public  par¬ 
ticipation,  and  approval  procedures  by 
the  State  and  FRA  as  the  original  State 
Ran  Plan. 

(2)  Contents.  Annual  updates  shall  in¬ 
clude  as  a  minimum  the  following; 

(1)  A  response  to  FRA  comments  on 
previous  submittals,  other  than  those 
comments  imposing  immediate  require¬ 
ments  for  grant  approval; 

(li)  An  update  of  Information  in  pre¬ 
vious  submittals  which  has  proven  to  be 
incomplete  or  incorrect  as  a  result  of 
plan  implementation; 

(iii)  Incliislon  of  revenue  and  cost  in¬ 
formation  from  the  past  year’s  operat¬ 
ing  experience  and  a  reevaluation  of 
service  for  which  assistance  is  received 
based  on  these  new  data; 

(iv)  Identification  of  lines  and  services 
which  have  been  discontinued  or  aban¬ 
doned  since  the  last  submission  of  the 
State’s  plan; 

(V)  Changes  in  constitutional  or  legis¬ 
lative  position  of  the  designated  agency, 
including  appropriation  of  State  fimds 
for  rail  purposes; 

(vl)  Changes  in  agency  designation 
or  responsibilities; 

(vil)  Revisions  in  the  State’s  policies, 
goals  or  long-range  expectations;  and 

(vlii)  Other  updates  and  analyses 
W’hich  may  be  appropriate  as  a  result  of 
recent  CcHnmission,  FRA,  or  railroad  ac¬ 
tivities  (such  as  changes  in  lines  desig¬ 
nated  as  potentially  subject  to  aban¬ 
donment  on  the  transportation  system 
diagrams  published  under  section  la(5) 

(a)  of  the  ICA  and  49  CFR  1121.20  or  pe¬ 
titions  for  abandonment)  and  FRA’s 
comments  on  funding  applications,  pro¬ 
gram  of  projects,  or  grant  agreement 
conditions. 

(ix)  Other  amendments  or  revisions 
may  be  limited  to  the  matter  which  pro¬ 
duces  the  need  for  such  amendments  or 
revisions. 

§  266.17  Corlified  program  of  projects. 

(a)  Contents.  Except  as  provided  in 
paragraph  (b)  (1)  of  this  section,  a  State 
shall  annually  submit  a  program  of 
projects  for  which  the  State  expects  to 
submit  specific  project  applications.  This 
program  shall  be  based  on  the  State 
Rail  Plan  and  sliall  be  certified  to  by  the 
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chief  executive  officer  of  the  designated 
State  agency.  The  program  shall  con¬ 
sist  only  of  those  projects  for  which  the 
State  reasonably  expects  to  receive  funds 
and  shall 

(1)  Except  as  provided  in  paragraph 

(b)  (1)  of  this  section,  cover  the  period  of 
October  1  through  September  30  of  each 
year, 

(2)  list  all  projects  for  which  appli¬ 
cations  are  expected  to  be  submitted 
during  such  period, 

(3)  Provide  the  anticipated  timing  of 
such  applications  and  a  written  state¬ 
ment  by  the  chief  executive  officer  that 
the  State  intends  to  file  such  applica¬ 
tions  diuing  the  period,  and 

(4)  Include  the  anticipated  amoimt  of 
funds  to  be  obligated  and  disbursed  for 
the  project  diuing  the  term  of  the  Sec¬ 
tion  5  Program,  including  a  quarterly 
breakdown  of  needs  for  the  current  Fed¬ 
eral  fiscal  year.  The  chief  executive  offi¬ 
cer  shall  certify  that  these  costs  repre¬ 
sent  the  State’s  best  estimate  of  costs  for 
the  period.  The  program  shall  also  be 
the  product  of  the  planning  process  re¬ 
quired  by  S  266.15(c)  of  this  part. 

(b)  Filing  and  execution. — (1)  Fiscal 
year  1978.  The  program  of  projects  shall 
be  submitted  to  the  Administrator  for  re¬ 
view  as  soon  as  practical,  but  no  later 
than  May  1,  1978,  and  shall  cover  the 
period  from  the  date  of  submission 
through  September  30,  1978.  States  new¬ 
ly  ^gible  for  the  Section  5  Program  as 
a  result  of  the  repeal  of  Title  IV  of  the 
Rail  Act  shall  submit  to  the  Administra¬ 
tor  for  review  a  program  of  projects  cov¬ 
ering  the  period  from  the  date  of  sub¬ 
mission  through  September  30.  1978. 
Such  program  of  projects  shall  be  sub¬ 
mitted  no  later  than  May  1,  1978. 

(2)  Fiscal  year  1979  and  thereafter. 
The  program  of  projects  shall  be  sub¬ 
mitted  to  the  Administrator  for  review 
no  later  than  November  1  of  each  year 
beginning  in  1978,  and  shall  cover  the 
period  frwn  October  1  through  Septem¬ 
ber  30  of  each  year. 

(3)  The  chief  executive  officer  of  the 
designated  State  agency  shall  certify  to 
the  program  of  projects  by  executing  a 
certificate  in  the  form  of  Appendix  A  to 
this  part.  Each  original  program  of  proj¬ 
ects  and  certificate,  and  five  (5)  copies 
thereof,  shall  be  filed  with  the  Federal 
Railroad  Administrator,  400  Seventh  St. 
SW.,  Washington,  D.C.  20590.  Each  copy 
shall  show  the  dates  and  signatures  that 
appear  in  the  original  and  shall  be  com¬ 
plete  in  itself.  When  the  Administrator 
has  approved  a  program  or  portion 
thereof,  he  notifies  the  State  in  writing. 

(c)  Amendments.  A  certified  program 
of  projects  may  be  amended  during  the 
fiscal  year  at  the  discretion  of  the  State 
when  circumstances  so  warrant.  Such 
amended  certified  program  of  projects 
shall  conform  to  the  requirements  of 
paragraphs  (a)  and  (b)  (3)  of  this 
section. 

§  266.19  Applicalions. 

(a)  General.  (1)  Appheations  for  rail 
planning  assistance  shall  cranidy  with 
paragraphs  (b),  (c)  and  .(e)  of  this 
section. 


(2)  Applications  for  rail  service  con¬ 
tinuation  payments  shall  comply  with 
paragraphs  (b) ,  (c) ,  (d)  and  (f )  of  this 
section. 

(3)  Applications  for  acquisition  assist¬ 
ance  shtdl  comply  with  paragraphs  (b) , 
(cl ,  (d)  and  (g)  of  this  section. 

(4)  Applications  for  accelerated  main¬ 
tenance  and  rehabilitation  or  improve¬ 
ment  assistance  shall  comply  with  para¬ 
graphs  (b) ,  (c) ,  (d)  and  (h)  <rf  this  sec¬ 
tion. 

(5)  Applications  for  substitute  service 
assistance  shall  comply  with  paragraphs 
(b) ,  (c) ,  (d)  and  (1)  of  this  section. 

(b)  Submission.  (1)  Applications  for 
rail  service  assistance  shall  be  submitted 
by  the  designated  State  agency  using  the 
standard  forms  contained  in  Attach¬ 
ment  M  of  Office  of  Management  and 
Budget  Circular  No.  A-102,  Revised 
(“OMB  Circular  A-102”) .  Each  item  sub¬ 
mitted  in  response  to  a  requirement  of 
this  section  shall  reference  each  require¬ 
ment  by  subsectiOTi,  i^agraph,  and  sub- 
paragraph.  All  applications  for  assist¬ 
ance  shall  be  consistent  with  the  current 
State  Rail  Plan  and  with  the  program  of 
projects.  Such  applications  for  assistance 
shall  be  submitted  only  for  those  proj¬ 
ects  related  to  eligible  services,  lines  of 
railroad,  or  Improvements  specificaUy 
identified  in  the  current  State  Rail  Plan, 
Including  where  appropriate,  revisions 
and  amendments  thereto. 

(2)  States  may  apply  for  planning  as¬ 
sistance  at  any  time  during  the  planning 
process. 

(3)  Exhibits  previously  filed  with  the 
State  Rail  Plan  or  pursuant  to  a  prior 
application  imder  this  part  need  not  be 
refiled  unless  the  prior  filing  has  been 
rendered  obsolete  by  dianged  circum¬ 
stances.  Such  prior  filing  shall  be  ap¬ 
propriately  referenced. 

(c)  Contents.  All  aiH>lications  for  rail 
service  assistance  shall  include: 

(1)  Pull  and  correct  name  and  princi¬ 
pal  business  address  of  ai^llcant; 

(2)  Name,  title,  and  address  of  the 
person  to  whom  correspondence  regard¬ 
ing  the  application  should  be  addressed  ; 

(3)  Budget  estimates  for  the  total 
amount  of  assistance  required  for  the 
projects  (or  develoiHnent  of  the  State 
Rail  Plan)  during  the  term  of  the  Sec¬ 
tion  5  Program; 

(4)  Evidence  of  the  applicant’s  ability 
and  Intent  to  furnish  its  share  of  the 
total  assistance,  as  well  as  copies  of  exe¬ 
cuted  agreements  between  the  applicant 
and  any  third  party  which  may  be  pro¬ 
viding  the  matching  share  or  a  portion 
thereof; 

(5)  Assurance  by  the  appUcant  that 
the  Federal  funds  provided  imder  the 
Act  will  be  used  solely  for  the  purpose 
for  which  the  assistance  is  sought  and  in 
conformance  with  the  limitations  on  the 
exp«iditures  allowed  under  the  Act  and 
applicable  regulatkms; 

(6)  EMdence  that  the  applicant  has 
established,  in  accordance  with  Attach¬ 
ment  G  of  OMB  Circular  A-102,  adequate 
procedures  for  financial  contrtd,  account¬ 
ing  and  performance  evaluation  in  order 
to  assure  proper  use  of  Federal  funds; 
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(7)  A  statement  as  to  wheher  the  ap¬ 
plicant  desires  to  receive  disbursement 
of  Federal  funds  by  advance  payment  or 
reimbursement; 

(8)  An  opinion  of  the  applicant’s  legal 
counsel  showing  that  he  or  she  is  famil¬ 
iar  with  the  corporate  or  other  organi¬ 
zational  powers  of  the  applicant,  that 
the  applicant  is  authorized  to  make  the 
application,  that  the  applicant  is  eligible 
to  receive  rail  service  assistance  imder 
the  requirements  of  the  Act  and  of  this 
part,  and  that  the  applicant  has  the 
requisite  authority  to  carry  out  actions 
proposed  in  the  application  and  to  as¬ 
sume  the  responsibilities  and  obligations 
created  thereby: 

(9)  Assiu’ances  that  the  applicant  will 
comply  with  the  following  Federal  laws, 
policies,  regulations  and  pertinent  direc¬ 
tives: 

(i)  Title  VI  of  the  Civil  Rights  Act 
of  1964,  78  Stat.  252,  42  U.S.C.  2000d  et 
seq.,  and  all  requirements  imposed  by  49 
CFR  Part  21,  Nondiscrimination  in 
Federally-Assisted  Programs  of  the  De¬ 
partment  of  Transportation; 

(11)  Section  905  of  the  Railroad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976,  90  Stat.  148,  45  U.S.C.  803,  and 
all  requirements  imposed  by  49  CFR  Part 
265  (41  FR  4286,  January  24,  1977), 
Nondiscrimination  in  Federally-Assisted 
Railroad  Programs; 

(Ui)  Title  n  and  Title  m  of  the  Uni¬ 
form  Relocation  Assistance  and  Real 
Property  Acquisitions  Act  of  1970,  42 
U.S.C.  4601  et  seq.  and  all  requirements 
imposed  by  49  CFR  Part  25,  Relocation 
Assistance  and  Land  Acquisition  imder 
Federal  and  Federally-Assisted  Pro¬ 
grams; 

(iv)  Where  applicable,  the  Rehabili¬ 
tation  Act  of  1973,  87  Stat.  394,  29  U.S.C. 
794,  with  regard  to  nondiscrimination 
under  Federal  grants. 

(V)  The  Hatch  Act,  5  U.S.C.  1501  et 
seq.  which  limits  the  political  activities 
of  employees;  and 

(vi)  Where  applicable,  the  State  and 
Local  Fiscal  Assistance  Act  of  1972,  31 
U.S.C.  1221  et  seq.  and  all  requirements 
imposed  by  31  CFR  Part  51;  and 

(10)  such  other  information  as  the 
Administrator  may  require. 

(d)  Additional  contents.  In  addition  to 
meeting  the  requirements  of  paragraphs 

(b)  and  (c)  of  this  section,  each  appli¬ 
cation  for  rail  service  assistance,  with 
the  exception  of  applications  for  rail 
planning  assistance,  shall  include  evi¬ 
dence  that  the  applicant  has  the  statu¬ 
tory  authority  and  administrative  juris¬ 
diction  to  develop,  promote,  supervise, 
and  support  safe,  adequate,  and  efiBclent 
rail  services;  that  it  employs  or  will  em¬ 
ploy,  directly  or  indirectly,  sufficient 
trained  and  qualified  personnel;  that  it 
maintains  or  will  maintain  adequate  pro¬ 
grams  of  investigation,  research,  promo¬ 
tion,  and  development  with  provision  for 
public  participation;  that  it  is  designated 
and  directed  solely,  or  in  cooperation 
with  other  State  agencies,  to  take  all 
practicable  steps  to  improve  transporta¬ 
tion  safety  and  to  reduce  transportation- 
related  energy  utilization  and  pollution; 
and  that  it  has  the  statutory  and  other 


authority  to  perform  its  obligations  un¬ 
der  the  Act  and  this  part. 

(e)  Applications  for  rail  planning  as~ 
sistance.  In  addition  to  meeting  the  re¬ 
quirements  of  paragraphs  (b)  and  (c)  of 
this  section,  a  State  shall  submit  a  de¬ 
sign  of  the  State  rail  planning  process 
(planning  work  statement)  which  is  con¬ 
sistent  with  the  purposes  of  the  Act  and 
which  shall  highlight  the  work  planned 
for  the  period  covered  by  the  State’s  ap¬ 
plication  for  planning  assistance  and 
shall  include: 

(1)  An  explanation  of  the  policy 
framework  to  be  used  in  guiding  the  de¬ 
velopment  of  the  State  Rail  Plan.  Part 
of  this  explanation  should  be  devoted  to 
the  expectations  of  the  State  for  the  fu¬ 
ture  of  rail  services  subsequent  to  the  ex¬ 
piration  of  rail  service  assistance  imder 
the  Act  Including  such  considerations  as 
likelihood  of  profitability,  continued 
State  or  local  subsidy,  acquisition,  substi¬ 
tution  of  alternate  modes,  and  other 
long-term  alternatives. 

(2)  Description  of  the  methods  by 
which  the  State  will  involve  local  and  re¬ 
gional  governmental  bodies  and  the  pub¬ 
lic  generally  in  its  rail  planning  process, 
including  its  methods  of  providing  for 
the  equitable  distribution  of  resources. 

(3)  Criteria  and  goals  for  rail  services 
or  properties  to  be  considered  for  assist¬ 
ance. 

(4)  An  Identification  of  the  data  to  be 
obtained  on  the  rail  network  and  rail 
services  in  the  State  (see  §  266.15(c)  of 
this  part),  the  sources  of  this  data,  and 
the  methodology  to  be  employed  in  data 
collection.  In  considering  the  scope  of 
data  collection  activities  and  subsequent 
analysis,  the  State  should  provide  an 
overview  of  all  rail  services  in  the  State 
while  concentrating  most  of  its  efforts  on 
the  specific  services  which  are  eligible  for 
assistance  or  which  are  expected  to  be¬ 
come  eligible  during  the  period  of  the 
program. 

(5)  Analytical  methodology  to  be  used 
in  the  planning  process.  Such  analsrtical 
methodology  shall  include  criteria  to  be 
used  in  selecting  lines  to  be  considered 
for  assistance. 

(6)  A  management  plan  for  the  devel¬ 
opment  of  the  State  Rail  Plan  which 
shall  include  an  identification  of  re¬ 
sponsible  individuals,  an  indication  of 
activities  with  milestones  and  a  budget, 
by  task,  for  the  period  to  be  covered  by 
the  State’s  application  for  planning  as¬ 
sistance. 

(f)  Applications  for  rail  service  con¬ 
tinuation  payments.  In  addition  to  meet¬ 
ing  the  requirements  of  paragraphs  (b) , 

(c) ,  and  (d)  of  this  section,  each  appli¬ 
cation  for  rail  service  continuation  pay¬ 
ments  shall  Include  the  following: 

(1)  The  amount  of  the  required  rail 
service  continuation  payment  for  each 
project;  and 

(2)  A  description  of  the  arrangements 
which  the  applicant  has  made  for  opera¬ 
tion  of  the  rail  services  to  be  subsidized 
including  copies  of  the  proposed  operat¬ 
ing  agreements,  leases,  or  other  compen¬ 
sation  agreements  under  which  the  serv¬ 
ice  is  to  be  provided. 


(g)  Applications  for  acquisition  as¬ 
sistance.  In  addition  to  meeting  the  re¬ 
quirements  of  paragraphs  (b),  (c),  and 

(d)  of  this  section,  each  application  for 
acquisition  including  each  application 
for  the  preservation  of  future  rail  freight 
service,  shall  include,  to  the  extent  ap¬ 
plicable,  the  following: 

(1)  Copies  of  the  offer  of  purchase,  the 
proposed  contract  of  sale,  the  results  of 
a  title  search,  and  the  basis  for  the  pro¬ 
posed  acquisition  price  including  two 
independent  valuation  appraisals  by 
qualified  and  certified  appraisers.  Such 
appraisals  shall  be  performed  in  ac¬ 
cordance  with  the  “Uniform  Appraisal 
Standards  for  Federal  Land  Acquisition’’ 
proposed  by  the  Interagency  Land  Ac¬ 
quisition  Conference  and  shall  be  based 
on  the  results  of  a  title  search  as  well  as 
comparable  sales  and  shall  take  cogni¬ 
zance  of  all  easements,  encumbrances 
and  restrictions  that  may  affect  the  value 
of  the  property.  Such  appraisals  shall  be 
reviewed  by  a  State  Review  Appraiser  to 
establish  just  compensation. 

(2)  Written  assurance  that  the  acqui¬ 
sition  is  being  undertaken  in  accord¬ 
ance  with  49  CFR  §§  25.253,  25.255,  25.- 
257,  and  25.259  to  the  greatest  extent 
practicable  under  State  law  and  fully  in 
compliance  with  49  CFR  25.261(a)  and 
25.263; 

(3)  Written  assurance  that  the  owner 
of  the  property  to  be  acquired  has  been 
advised  of  the  requirements  of  49  CFR 
25.259  or  will  be  advised  of  such  re¬ 
quirements  prior  to  the  consummation 
of  the  acquisition; 

(4)  A  description  of  the  steps  neces¬ 
sary,  and  timing  thereof,  for  completion 
of  the  acquisition; 

(5)  A  description  of  the  arrangements 
which  the  applicant  has  made  for  op¬ 
eration  of  rail  service  over  the  proper¬ 
ty  to  be  acquired,  including  copies  of 
the  proposed  operating  agreements, 
leases,  or  other  compensation  agree¬ 
ments  under  which  the  service  is  to  be 
provided,  as  well  as  a  description  of 
the  means  by  which  the  State  will  con¬ 
tinue  rail  service  on  the  property  to 
be  acquired  once  assistance  under  the 
Act  is  terminated;  and 

(6)  For  applications  regarding  rail 
banking,  evidence  that  the  properties  for 
which  assistance  is  requested  have  po¬ 
tential  for  rail  freight  service  such  as 
plans  for  agricultural  development  or 
existence  of  fossil  fuel  reserves,  includ¬ 
ing  analysis  of  alternative  mode  po¬ 
tential  or  alternative  raU  service. 

(h)  Applications  for  accelerated 
maintenance  and  rehabilitation  or  im¬ 
provement  assistance.  In  addition  to 
meeting  the  requirements  of  paragraphs 
(b),  (c),  and  (d)  of  this  section,  all 
applications  for  accelerated  main¬ 
tenance  or  rehabilitation  or  improve¬ 
ment  assistance  shall  include  the  fol¬ 
lowing; 

(1)  A  detailed  estimate  of  the  mate¬ 
rials  and  labor  required  to  complete  the 
work,  including  the  estimated  costs  for 
the  current  calendar  year  and  each  suc¬ 
ceeding  year  until  completion,  the  esti¬ 
mated  numbers  and  kinds  of  ties  and 
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other  material  involved,  and  the  mile¬ 
post  termini  involved : 

(2)  A  description  of  the  method  by 
which  the  work  will  be  completed,  in¬ 
cluding  proposed  contracts,  and  a  sched¬ 
ule  for  accomplishing  the  work,  as  well 
as  an  identification  of  whether  such 
work  will  be  performed : 

(i)  As  force  account  work  by  the  oper¬ 
ator  or  the  applicant; 

(il)  By  either  the  operator  or  the  ap¬ 
plicant  contracting  with  the  lowest  quali¬ 
fied  bidder  based  on  appropriate  solicita¬ 
tion;  or 

(iii)  Under  an  existing  continuing  con¬ 
tract  between  the  operator  and  another 
firm  for  such  work,  provided  the  appli¬ 
cant  can  demonstrate  that  the  costs  are 
comparable  to  those  under  paragraphs 
(h)(2)  (i)  smd  (ii)  of  this  section;  smd 

(3)  A  description  of  the  applicant’s 
plans  for  inspection  of  the  work  includ¬ 
ing  Identification  and  qualifications  of 
the  staff  to  be  responsible  for  the  in¬ 
spection  as  well  as  a  discussion  of  the 
proposed  frequency  of  the  inspections; 

(4)  A  description  of  the  arrangements 
which  the  applicant  has  made  for  opera¬ 
tion  of  rail  service  over  the  property  in¬ 
cluding  copies  of  the  proposed  operating 
agreements,  leases,  or  other  compensa¬ 
tion  agreements  under  which  service  is 
to  be  provided;  and 

(5)  If  rehabilitation  or  improvement 
is  proposed,  the  long  range  plan  of  the 
State  for  operation  of  the  line,  accom¬ 
panied  by  an  evaluation  of  the  merit  of 
attaining  the  higher  track  safety  stand¬ 
ard  and  an  economic  analysis  of  the 
benefits  to  be  achieved  by  the  higher 
standard  within  the  State’s  proposed 
minimum  period  of  operation  of  the  line. 
Including: 

(i)  Evidence  that  the  applicant  has 
considered  the  costs  and  benefits  of  al¬ 
ternatives  Including  use  of  alternate 
modes  of  transportation  and  alternate 
facilities,  acquisition,  discontinuance, 
and  abandonment  of  service,  and  other 
pertinent  alternatives  in  accordance 
with  {  266.15(c)  (4)  of  this  part; 

(11)  Projected  financial  statements 
Identifying  the  anticipated  revenues 
and  expenses  over  the  proposed  mlnl- 
miun  operating  period  including  a  com¬ 
parison  of  the  revenues  and  expenses 
associated  with  the  proposed  level  of  re¬ 
habilitation  and  those  associated  with 
accelerated  maintenance; 

(iii)  The  proposed  method  of  financ¬ 
ing  the  operation  of  such  rail  services; 
and 

(Iv)  Any  additional  financial  or  sup¬ 
porting  data  as  requested  by  FRA. 

(i)  Applications  for  substitute  service 
assistance.  In  addition  to  meeting  the 
requirements  of  paragraphs  (b) ,  (c) ,  and 
(d)  of  this  section  and  of  §  266.21  of  this 
part,  all  applications  for  substitute  serv¬ 
ice  assistance  shall  Include  where  ap¬ 
propriate: 

(1)  For  construction  or  improvement 
of  fixed  facilities,  a  description  of  the 
steps  necessary  for  such  improvement, 
and  the  cost  and  timing  thereof ; 

(2)  A  detailed  description  of  the  sub¬ 
stitute  service  project  which  the  appli¬ 
cant  plans  to  accomplish,  including: 


(D  The  goals  and  related  objectives 
which  the  project  is  designed  to  achieve; 

(11)  Reference  to  the  section  of  the 
State  Rail  Plan  containing  the  evalua¬ 
tion  of  alternatives; 

(iii)  An  analysis  demonstrating  that 
the  total  allowable  cost  of  the  proposed 
substitute  service  project  is  less  than 
continued  rail  service  on  the  line  during 
the  term  of  the  program.  Including  the 
annualized  cost  of  routine  maintenance 
necessary  to  maintain  the  line  in  com¬ 
pliance  with  FRA  Class  1  'Track  Safety 
Standards; 

(iv)  The  proposed  method  of  repay¬ 
ment  of  assistance  if  the  properties  are 
abandoned,  sold,  or  conv’erted  to  non¬ 
freight  uses;  and 

(v)  Any  additional  financial  or  sup¬ 
porting  data  requested  by  FRA; 

(3)  A  description  of  the  arrangements 
which  the  applicant  has  made  for  opera¬ 
tion  of  service  where  rail  service  is  to  be 
provided  in  conjunction  with  a  substi¬ 
tute  service  project.  Including  copies  of 
the  proposed  operating  agreements, 
leases,  or  other  compensation  agree¬ 
ments  vmder  which  the  sendee  is  to  be 
provided; 

(4)  Assurance  that  further  Federal  as¬ 
sistance  will  not  be  requested  after  the 
facilities  for  substitute  service  are  in 
place  or  provision  for  substitute  service 
has  been  made; 

(5)  Assurance  tliat  funds  provided  for 
highway  or  bridge  construction  will  not 
be  used  to  pay  the  State  share  of  any 
highway  projects  under  Title  23,  United 
States  Code;  and 

(6)  Evidence  that  the  cost  and  scope 
of  the  proposed  project  is  limited  to  that 
necessary  to  replace  the  rail  service  be¬ 
ing  discontinued. 

(j)  Execution  and  filing  of  application. 
(1)  Each  original  application  shall  bear 
the  date  of  execution  and  be  signed  by 
the  chief  executive  ofiftcer  of  tiie  appli¬ 
cant.  Each  person  required  to  execute 
the  application  shall  execute  a  certificate 
in  the  form  of  Appendix  B  to  this  part. 

(2)  Each  planning  assistance  applica¬ 
tion  and  certificate,  and  nine  (9)  copies, 
shall  be  filed  with  the  Administrator 
through  the  appropriate  Federal  High¬ 
way  Administration  Division  0£Bce.  Each 
copy  shall  show  dates  and  signatures 
that  appear  in  the  original  and  shall  be 
comidete  in  itself.  A  listing  of  the  States 
and  the  appropriate  mailing  addresses  of 
the  above  offices  is  contained  in  Appendix 
C  to  this  part.  All  affected  States  will  be 
notified  by  FRA  in  the  event  of  a  change 
of  address. 

(3)  Each  financial  assistance  applica¬ 
tion  and  certificate  (excluding  planning 
assistance  applications)  and  five  (5) 
copies,  shall  be  filed  with  the  Administra¬ 
tor  through  the  appropriate  Regional  Di¬ 
rector  of  Federal  Assistance.  Each  copy 
shall  show  the  dates  and  signatures  that 
appear  in  the  original  and  shsill  be  com¬ 
plete  in  itself.  A  listing  of  the  States  and 
the  appropriate  mailing  addresses  of  the 
above  officials  is  contained  in  Appendix 
A  to  this  part.  All  affected  States  will  be 
notified  by  FRA  in  the  event  of  a  change 
of  address. 

(k)  Review  arid  approval  of  applica¬ 
tions.  Applications  for  rail  ser^dee  assist¬ 


ance  shall  be  submitted  to  the  Adminis¬ 
trator  for  review  and  approval.  When 
the  Administrator  has  approved  an  ap¬ 
plication  he  notifies  the  applicant  in 
writing. 

§  2()6.2 1  Em  ironnicntal  inipaet. 

(a)  The  Administrator  has  determined 
that  assistance  provided  for  the  pur¬ 
poses  of  planning,  rail  service  continu¬ 
ation  payments,  acquisition,  rehabilita¬ 
tion,  or  improvement  or  substitute  serv¬ 
ice  (other  than  service  involving  high¬ 
way  or  highway-related  facilities)  does 
not  significantly  affect  the  quality  of  the 
human  environment,  except  when  the 
activity  for  which  assistance  is  provided 
involves  the  construction  or  improve¬ 
ment  of  facilities  for  which  the  acqui¬ 
sition  of  real  estate  is  Involved. 

(b)  Acquisition  of  real  estate. — (D 
Environmental  assessment.  When  ap¬ 
plicants  request  assistance  for  a  project 
involving  the  construction  or  improve¬ 
ment  of  facilities  for  which  the  acquisi¬ 
tion  of  real  estate  is  required,  an  envi¬ 
ronmental  assessment  must  be  prepared 
to  determine  whether  the  acquisition 
and  future  use  of  the  property  will  sig¬ 
nificantly  affect  the  quality  of  the  hu¬ 
man  environment,  liie  environmental 
assessment  shall  utilize  an  interdisci¬ 
plinary  approach  in  Identifying  the  type, 
degree  of  effect,  and  probability  of  oc¬ 
currence  of  primary,  secondary  and  cu¬ 
mulative  potential  environmental  im¬ 
pacts  (positive  and  negative)  of  the  pro¬ 
posed  action  and  of  alternative  courses 
of  action.  The  depth  of  coverage  shall  be 
consistent  with  the  magnitude  of  the 
project  and  Its  expected  environmental 
effects.  The  environmental  assessment 
and  all  documents  used  as  a  basis  for  the 
assessment  shall  be  submitted  together 
with  the  application  for  assistance. 

(2)  Environmental  impact  statement. 
An  environmental  Impact  statement 
shall  be  submitted  with  an  application 
requesting  assistance  for  a  project  in¬ 
volving  the  construction  or  improvement 
of  facilities  for  which  the  acquisition  of 
real  estate  is  required  when  the  environ¬ 
mental  assessment  concludes  that  such 
acquisition  and  future  use  significantly 
affect  the  quality  of  the  human  environ¬ 
ment.  The  form  and  content  of  the  en¬ 
vironmental  Impact  statement  shall  be 
governed  by  the  applicable  provisions  of 
FRA  Procedures  for  Considering  Envi¬ 
ronmental  Impacts. 

(3)  Negative  declaration.  A  negative 
declaration  shall  be  submitted  with  an 
application  requesting  assistance  for  a 
project  involving  the  construction  or 
improvement  of  facilities  for  which  the 
acquisition  of  real  estate  Is  involved 
when  the  assistance  project’s  environ¬ 
mental  assessment  concludes  that  such 
acquisition  and  future  use  does  not  sig¬ 
nificantly  affect  the  quality  of  the  hu¬ 
man  environment.  The  negative  declara¬ 
tion  shall  include  and  identify  clearly  a 
description  of  the  project,  and  sufficient 
data  and  environmental  findings  to  sup¬ 
port  the  conclusions  as  to  the  impact 
upon  the  quality  of  the  human  envii'on- 
ment.  The  form  and  ciHitent  of  the  neg¬ 
ative  declaration  i^aU  be  governed  by 
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the  applicable  provisions  of  PRA  Proce¬ 
dures  for  Considering  Environmental 
Impacts. 

(4)  4(/)  Determination.  When  appli¬ 
cants  request  assistance  for  which  the 
acquisition  of  real  estate  involves  the 
use  of  any  land  from  any  public  park, 
recreation  area,  wildlife  and  waterfowl 
refuge,  or  historic  site  of  national.  State, 
or  local  significance  as  determined  by  the 
Federal,  State,  or  local  officials  having 
jurisdiction  thereof,  a  determination 
pursuant  to  section  4(f)  of  the  Act  shall 
be  submitted  together  with  the  applica¬ 
tion.  Such  4(f)  determination  shall  doc¬ 
ument  that 

(1)  There  is  no  feasible  and  prudent 
alternative  to  the  use  of  such  land,  and 

(ii)  Such  assistance  project  includes 
all  planning  to  minimize  harm  resulting 
from  such  use. 

(c)  Highway  or  highway -related  fa¬ 
cilities.  Substitute  service  projects  in¬ 
volving  highway  or  highway-related 
facilities  are  subject  to  the  applicable 
substantive  Federal  Highway  Adminis¬ 
tration  regulations  on  environmental 
considerations  (23  CPR  Part  771). 

§  266.23  Grant  agreement  and  disliur.>i(‘- 
mcnl. 

(a)  Grant  Agreement.  (1)  After  re¬ 
ceipt,  review,  and  approval  of  an  appli¬ 
cation  meeting  the  requirements  of 
§  266.19  of  this  part,  a  grant  agreement 
is  executed  by  the  Administrator  and  the 
grantee  for  the  Federal  share  of  the  es¬ 
timated  amount  of  approved  program 
costs.  Such  grant  agreement  shall  be 
deemed  fully  executed  when  signed  by 
both  parties.  If  no  date  is  shown  for  the 
execution  by  the  grantee,  the  date  of 
receipt  by  FRA  shall  be  placed  thereon 
and  considered  the  effective  date  of  exe¬ 
cution  by  the  grantee. 

(2)  Such  grant  agreement  shall  iden¬ 
tify  the  amoimt  of  the  State  share  of 
program  costs  which  will  be  furnished 
in  cash  and  through  in-kind  benefits. 
The  State  shall  expend  a  pro-rata  share 
of  its  cash  contribution  at  the  same  time 
payments  of  the  Federal  share  are  made 
to  the  State  pursuant  to  such  grant 
agreement. 

(b)  Disbursement.  (1)  Payments  of  the 
Federal  share  with  respect  to  rail  serv¬ 
ice  continuation  payments  are  made 
either  in  advance  by  a  letter-of -credit  or 
a  Treasury  check  or  by  reimbursement 
in  accordance  with  Attachment  J  of 
OMB  Circular  A-102. 

(2)  Prior  to  receipt  of  advance  pay¬ 
ments,  the  grantee  must  have  fulfilled 
the  requirements  of  §  266.19(c)  (7)  of 
this  part  as  well  as  have  demonstrated 
to  the  satisfaction  of  the  Administrator 
that  it  has  established  procedures  to  com¬ 
ply  with  OMB  Circular  A-102,  Attach¬ 
ment  J,  including  procedures  that  will 
minimize  the  time  elapsing  between  the 
receipt  of  funds  by  the  grantee  and  their 
disbursement.  Evidence  of  such  compli¬ 
ance  shall  be  provided  to  the  Adminis¬ 
trator  at  least  30  days  prior  to  the  an¬ 
ticipated  date  of  receipt  of  advance  pay¬ 
ments.  An  advance  by  letter-of -credit  is 
used  when  the  rail  service  assistance  is 
expected  to  be  provided  for  a  minimum 
of  one  (1)  year,  and  Involves  or  is  ex¬ 


pected  to  Involve  annual  paym^ts  ag¬ 
gregating  at  least  $120,000.  Otherwise, 
advance  payments  are  made  by  Treasury 
check  In  a  manner  that  will  minimize 
the  time  elapsing  between  the  receipt  of 
fimds  by  the  grantee  and  their  disburse¬ 
ment. 

(3)  If  the  grantee  is  not  eligible  for 
advance  payments  or  does  not  desire 
them,  the  grantee  will  be  reimbursed  for 
eligible  expenditures  at  the  end  of  each 
fiscal  quarter  upon  submission  of  a  re¬ 
quest  for  reimbursement. 

(4)  Before  disbursement  of  Federal 
funds  can  be  made  to  a  grantee  for  pay¬ 
ment  to  third  parties  under  this  subsec¬ 
tion,  the  grantee  must  have  executed  an 
agreement  with  the  third  party, 

(5)  The  settlement  under  the  grant 
agreement  is  made  on  the  basis  of  a 
Federal  audit  which  has  determined  tiie 
actual  allowable  costs  over  the  entire 
term  of  the  agreement,  provided  that  any 
additional  payments  of  Federal  assist¬ 
ance  may  not  be  made  unless; 

(i)  The  Administrator  determines  that 
the  grantee  has  fulfilled  its  responsibil¬ 
ities  for  ensuring  the  proper  and  efficient 
administration  of  its  program; 

(ii)  The  required  State  share  is  avail¬ 
able  ; 

(iii)  The  necessary  Federal  funds  are 
available;  and 

(iv)  The  parties  execute  a  grant  agree¬ 
ment  or  grant  agreement  amendment  for 
the  additional  fimds  determined  due.  If 
the  Federal  audit  determines  that  the 
actual  allowable  costs  under  the  grant 
agreement  are  less  than  the  amount  of 
the  grant,  the  difference  shall  be  re¬ 
funded  to  FRA  for  distribution  among  all 
the  States.  Such  refunds  are  made  as 
part  of  the  settlement  process. 

(6)  Disbursement  of  assistance  for  ac¬ 
quisition  can  be  made  only  if : 

(i)  A  title  opinion  of  the  chief  legal 
officer  of  the  grantee  has  been  sub¬ 
mitted  to  the  Administrator.  The 
opinion  must  describe  the  t3rpe'  of  title 
being  acquired  and  if  a  warranty  deed 
is  not  being  given  it  must  explain  why 
it  could  not  be  given.  The  opinion  must 
also  state  that  the  officer  has  examined 
appropriate  documents  and  materials 
and  has  made  appropriate  inquiries  and 
is  of  the  opinion  that  the  property  is 
free  and  clear  of  defects,  other  than 
those  disclosed  by  the  title  search.  In 
addition,  the  opinion  must  explain  how 
the  defects  disclosed  by  the  title  search 
affect  the  marketability  of  the  property 
and  the  ability  of  the  grantee  to  enjoy 
quiet  title; 

(ii)  A  written  determination  is  sub¬ 
mitted  to  and  concurred  in  by  the  Ad¬ 
ministrator  that  the  property  acquired 
is  limited  to  the  land  and  facilities  that 
are  needed  for  the  rail  freight  services 
that  would  have  been  curtailed  or  aban¬ 
doned  but  for  the  acquisition;  and 

(iii)  A  written  determination  is  sub¬ 
mitted  to  and  concurred  in  by  the  Ad¬ 
ministrator  that  the  purchase  price  is 
commensurate  with  the  value  of  the 
property  interest  being  acquired  and  the 
evidence  upon  which  the  determination 
is  based  is  described  in  or  submitted 
with  such  determination. 


§  266.25  Record,  audit,  and  examina- 
nation. 

(a)  Retention  and  custodial  require¬ 
ments  for  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  a  grant  pro¬ 
vided  under  this  part  shall  be  governed 
by  Attachment  C  of  OMB  Circular 
A-102, 

(b)  The  Administrator  and  the  Comp¬ 
troller  General  of  the  United  States  or 
any  of  their  duly  authorized  representa¬ 
tives  shall,  until  the  expiration  of  three 
(3)  years  after  submission  to  the  Ad¬ 
ministrator  of  the  grantee’s  final  ac¬ 
counting  of  all  program  funds,  and  for 
any  longer  period  necessary  to  resolve 
audit  findings,  have  access  for  the  pur¬ 
pose  of  audit  and  examination  to  any 
books,  documents,  papers,  and  records 
which  in  the  opinion  of  the  Adminis¬ 
trator  or  the  Comptroller  General  of  the 
United  States  may  be  related  or  per¬ 
tinent  to  the  grants,  contracts,  or  other 
arrangements  referred  to  in  paragraph 
(a)  above. 

§  266.27  W  aivers  aiul  niodification.>«. 

The  Administrator  may,  with  respect 
to  individual  requests,  upon  good  cause 
shown,  waive  or  modify  any  requirement 
of  this  part  not  required  by  law  or 
make  any  additional  requirements  he 
deems  necessary.  Procedures  for  submis¬ 
sion  and  consideration  of  petitions  for 
waiver  or  modification  are  governed  by 
49  CFR  Part  211. 

Appendix  A 

REGIONAL  DIRECTORS  OF  FEDERAL  ASSISTANCE 

FRA  Eastern  Region.  States  of  Connecti¬ 
cut,  Delaware,  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  and  West  Virginia. 

Federal  Railroad  Administration,  Independ¬ 
ence  Building,  Room  1020,  434  Walnut  St., 
Philadelphia,  Pa.  19106. 

FRA  Southern  Region.  States  of  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and  Ten¬ 
nessee. 

Federal  Railroad  Administration,  1568  Wil¬ 
lingham  Dr.,  Suite  216B,  College  Park, 
Ga.  30337, 

FRA  Central  Region.  States  of  Illinois.  In¬ 
diana,  Iowa,  Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  Ohio,  and  Wisconsin. 

Federal  Railroad  Adminstratlon,  536  S.  Clark 
St.,  Room  210,  Chicago,  Ill.  60605. 

FRA  Southwest  Region;  States  of  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas. 

Federal  Railroad  Administration.  Federal 
Office  Building,  Room  11A23,  819  Taylor 
St.,  Fort  Worth,  Tex.  76102. 

FRA  Western  Region:  States  of  Alaska, 
Arizona,  California,  Colorado,  Idaho,  Mon¬ 
tana,  Nevada,  North  Dakota,  Oregon,  South 
Dakota,  Utah,  Washington,  and  Wyoming. 

Federal  Railroad  Administration^  No.  2  Em- 
barcodero  Center,  Suite  630,  San  Francisco, 
Calif.  94111. 

Appendix  B — Certificate 

The  following  Is  the  form  of  the  cer¬ 
tificate  to  be  made  by  each  person  sign¬ 
ing  an  application  or  program  of  projects: 

_  certifies  that  he  or 

(Name  of  Person) 
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«be  Is  tbe  dilef  executive  officer  of 

_ ;  that  he  or  she  Is  authw- 

(Name  of  Agency) 

ized  to  sign  and  file  with  the  Federal  Rail¬ 
road  Administrator  this  appllcatdon/program 
of  projects;  ttiat  he  or  idie  has  carefully  ex¬ 
amined  all 'Of  the  statements  contained  In 
the  applloatlon/program  of  projects  relating 

to _ ;  that  he  or  she  has 

(Name  of  Agency) 

knowledge  of  the  matters  set  forth  therein 
and  that  all  statements  made  and  matters 
set  forth  therein  are  true  and  omrect  to  the 
best  of  his  or  her  knowledge,  information  and 
belief. 


(Date) 


.(Signature) 

Subscribed  and  sworn  to  beftne  me  this 
_ day  of _ _  19 - - 

APPENDrX  C 

FEDERAL  RroaWAT  ADlOmSTRATIOK 

BivisroN  orrrcES 
Alabama 

441  High  St.,  Montgomery,  Ala.  36104. 

Alaska 

9th  and  Glacier  Ave.,  P.O.  Box  1648,  Juneau, 
Alaska  99801. 

Arizona 

•600  N.  Central  Ave.,  Phoenix,  Arlz.  S601X 
Arkansas 

700  West  Capitol  Ave.,  Little  Rock,  Arir.  72201. 
California 

P.O.  Box  1915,  Sacramento,  Calif.  96809. 
Colorado 

10488  W.  6th  Place,  Denver,  Colo.  80216. 
Connecticut 

990  Wethersfield  Ave.,  BartfcM^,  Conn.  06114. 
Delaware 

900  South  New  Street,  P.O.  Box  617,  Dover,. 
Delaware  19901. 

District  of  ColumWa 

lIcLachlen  Bldg.,  Room  1000, 666  11th  Street, 

'  NW.,  Washington,  D.C.  20001. 

Florida 

298  W.  College  Ave.,  P.O.  Box  1079,  Talla¬ 
hassee,  Fla.  32302. 

Georgia 

1422  W.  Peachtree  St.,  NB.,  Atlanta,  Oa.  30309. 
BawaH 

•77  Ala  lioana  Blvd.,  Suite  61S,  HonoMhi, 
HawaU  96813. 

Idaho 

•010  West  State  St.,  P.O.  Box  7627,  Boise, 
Idaho  88707. 


niinois 

3086  East  Stevenscm  Dr.,  P.O.  Box  3307, 
Springfield,  Ill.  62708. 

Indiana 

Federal  Office  Bldg.,  575  N.  Pennsylvania  St., 
Indianapolis,  Ind.  42604. 

Iowa 

105  6th  St.,  P.O.  Box  627,  Ames,  Iowa  60010. 

Kansas 

Federal  Office  Bldg.,  444  South  East  Quincy 
St.,  Topeka,  Kans.  66683. 

Kentucky 

330  West  Broadway  St.,  P.O.  Box  636,  Frank¬ 
fort,  Ky.  40602. 

Louisiana 

Federal  Office  Bldg.,  Boom  237,  760  Florida 
Blvd.,  Baton  Rouge,  La.  70801. 

Maine 

Boom  614,  Federal  Bldg.,  USPO,  40  Western 
Ave.,  Augusta,  Maine  04330. 

Maryland 

The  Rotunda,  Suite  220,  711  West  40th  St., 
Baltimore,  Md.  21211. 

Massachusetts 

100  Summer  St.,  Suite  1617,  Boston,  Mass. 

02110. 

Michigan 

Room  211,  Federal  Bldg.,  P.O.  Box  147,  Lan¬ 
sing,  kOoh.  48901. 

Minnesota 

Suite  490,  Metro  Square  Bldg.,  7th  and  Rob¬ 
erts  Sts.,  St.  Paul,  Minn.  66101. 

Mississippi 

Suite  106,  666  North  St.,  Jackson,  Miss.  39201. 

Missouri 

209  Adams  St.,  P.O.  Box  148,  Jefferson  City, 
Mo.  66101. 

Montana 

601  N,  Fee  St.,  Helena,  Mont.  59601. 

Nebraska 

100  Centennial  Mall  North,  Lincoln,  Nebr. 
68508. 

Nevada 

1060  E.  Williams  St.,  Suite  300,  Carson  City, 
Nev.  89701. 

New  Hampshire 

Room  210,  Federal  Bldg.,  66  Pleasant  St., 
Concord,  NJS.  08301. 

New  Jersey 

Suburban  Square  Bldg.,  26  Scotch  Rd.,  2nd 
Floor,  TTenton,  N.J.  08628. 

New  Mexico 

117  UJ3.  Court  House,  Santa  Fe,  N.  Mex. 
8760L 

New  York 

Leo  W.  (yBrien,  Federal  Bldg.,  9th  noor,  Al¬ 
bany,  N.T.  12207. 


North  Carolina 

4th  Floor,  Federal  Bldg.,  310  New  Bern  Ave., 
P.O.  Box  26806,  Raleigh,  N.C.  27611. 

North  Dakota 

3rd  St.  and  Rosser  Ave.,  P.O.  Box  1765,  Bis¬ 
marck,  N.  Dak.  68601. 

Ohio 

200  North  High  St.,  P.O.  Box  15008,  Colum¬ 
bus,  Ohio  43215. 

Oklahoma 

Federal  Office  Bldg.,  Room  454,  200  NW.  Fifth 
St.,  Oklahoma  City,  Okla.  73102. 

Oregon 

477  Cottage  St.,  NE.,  P.O.  Box  300,  Salem, 
Oreg.  97308. 

Pennsylvania 

228  Walnut  St.,  P.O.  Box  1086,  Harrisburg, 
Pa.  17108. 

Puerto  Rico 

U.S.  Courthouse  and  Federal  Bldg.,  Carlos 
Chardon  St.,  Hato  Rey,  PJt.  00918. 

Rhode  Island 

Suite  260,  Federal  Bldg,  and  USPO,  Exchange 
Terrace,  Providence,  B.I.  02903. 

South  Carolina 

2001  Assembly  St.,  Suite  203,  Columbia,  S.C. 
29201. 

South  Dakota 

Federal  Office  Bldg.,  P.O.  Box  700,  Pierre, 
S.D.  67601. 

Tennessee 

Federal  Bldg.,  Boom  A026,  UB.  Court  House, 
801  Broadway,  Nashville,  Tenn.  87203. 

Texas 

Room  826,  Federal  Office  Bldg.,  300  East 
Eighth  St.,  Austin,  Tex.  78701.  ' 

Utah 

P.O.  Box  11663,  Salt  Lake  City,  Utah  84147. 

Fcrmonf 

Federal  Bldg.,  P.O.  Box  668,  Montpelier,  Vt. 
05602. 

Virginia 

Federal  Bldg.,  P.O.  Box  10045,  Richmond,  Va. 
23240. 

Washington 

711  South  Capitol  Way,  P.O.  Box  29,  Olympia, 
Wash.  98501. 

West  Virginia 

Courthouse  and  Federal  Office  Bldg.,  800 
Quanier  St.,  Charleston,  W.  Va.  26801. 

Wisconsin 

4602  Vernon  Blvd.,  P.O.  Box  6428,  Madison, 
Wls.  63705. 

Wyoming 

Federal  Building  and  Courthouse,  2120 
tal,  PAX  Box  1127,  Cheyenne,  Wya  82001. 
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